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his research and systematization of

the path taken to achieve the issuance

of Law 2120 of 2021, “by which me-
asures are adopted to promote healthy food
environments and prevent non-communica-
ble diseases...” and Resolution 2492 of 2022
issued by the Ministry of Health, which we
present to you today, is both an expression
of gratitude and a tribute to all those indivi-
duals from civil society organizations who,
decisively and without yielding to adversity
and the power of the large industry of sugary
beverages and ultra-processed foods, contri-
buted their efforts so that today, front-of-pack
warning labeling is a reality that will protect
the rights of children, adolescents, and the
entire Colombian population.

It is not an exaggeration to say that, af-
ter seven years of continuous struggle, the-
re were moments when it may have seemed
more sensible to give up than to continue;
the Red PaPaz can attest to this, tirelessly
expressing concern for the health of Colom-
bian children to every stakeholder in the law
known as the Junk Food Law. Also, FIAN
Colombia, an organization working for the
guarantee of the human right to adequa-
te food and nutrition, grounding its strug-
gle in food sovereignty. Or the researchers
from Dejusticia or Educar Consumidores
who, with commitment, contributed re-
search, knowledge, and legal management

to fuel the debate, drive the law, and help
curb the overconfidence of the industry and
the actors either co-opted, interfered with,
or genuinely convinced of defending private
economic rights over the common good.

Expressing gratitude and paying tribute
to many committed academics and resear-
chers who have dedicated their knowledge
to the defense of the right to health, espe-
cially for the most vulnerable populations;
to pediatric doctors who, despite the strong
industry pressure, managed to provide valua-
ble arguments that fueled the discussion and
contributed to the final wording of the Law.
Acknowledging, thanking, and celebrating
the role of civil society that, aware of the im-
portance of confronting interference, revea-
ling industry malpractices, and defending
democracy, once again fought to demand
their rights and thereby strengthen the de-
mocratic state where human rights prevail
over economic interests.

For Cajar, this research demonstrates
that even though it may be challenging, it is
possible, and with the strength of organized
civil society, paraphrasing the graffiti from
the May 1968 events in Paris, we can be re-
alistic and demand the impossible. If civil
society understands the importance of this
struggle, organizes itself, challenges the le-
gislators, reminds them that their duty is to
legislate for the entire society and not just for


http://www.colectivodeabogados.org

a few, then together, we can take solid steps
towards fully guaranteeing human rights.
Finally, it is crucial to note that without
the ongoing support of the Global Health
Advocacy Incubator and Bloomberg
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Philanthropies, the production of these
materials would be very difficult, and
monitoring the compliance with the law,
which is yet to be implemented, would be
even more challenging.
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Introduction

1t is urgent to adopt a preventive and rights-based approach to combat the pandemic
of death and inequality that are Non-Communicable Diseases (NCDs)..

he implications of Non-Communicable

Diseases (NCDs), especially cardio-

vascular deficiencies, overweight, and
obesity in Coolombia (as well as in Latin Ameri-
ca, the Garibbean, and worldwide), cannot be
reduced to the dispassionate analysis of figures
and percentages, unstoppable increases, and
apparent helplessness at various decision-ma-
king levels to address the public health realities
that concern all citizens. The matter is more
complex; the implications of NCDs directly
affect people’s lives, deepen inequalities, and
increasingly erode access to and enjoyment of
their rights.

Between the public interest and the private
interests of the ultra-processed food and sugary
beverage industry are the people: children,
adolescents, youth, older adults, and society as
a whole, with their right to access healthy food
environments, real nutrition, better health,
good nutrition, and information, among others.

Placing people’s lives amid these interests
makes it possible for the figures to take on the
meaning they seek to convey. For example,
statistics may prompt decision-makers to seek
ways to prevent millions of people from su-
flering chronic illnesses or thousands of them

Soledad Garcia Muiioz - Special Rapporteur

from dying each year. It is crucial to unders-
tand the impact of the obstruction of public
health measures by the industry, such as
front-of-package warning labeling, taxes on
sugary beverages, regulation of advertising
targeting children, and the issuance of norms
guaranteeing healthy school environments.
Additionally, it is essential to grasp, analyze,
and understand the various tactics of corpo-
rate interference, their modes of operation,
the levels of influence, the involvement of sec-
tors and actors, and the repertoire of fallacies
grounded in the development of national eco-
nomies, job creation, and their contribution
to national accounts.

Having said that, the problem of Non-Com-
municable Diseases (NCDs), specifically car-
diovascular diseases, obesity, and overweight
in Colombia and the world, is becoming in-
creasingly alarming. According to the World
Health Organization (WHO), in the Americas,
eight out of ten people die from an NCD,
and at least 35% of these are premature dea-
ths occurring in individuals under 70 years
old (Pan American Health Organization -
PAHO, n.d.). In Colombia, currently, 56.4 %
of the adult population is overweight, while
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between 2010 and 2015, the overweight rate
in children and adolescents increased from
18.8 % to 24.4 % (Ministerio de Salud y Pro-
teccion Social, 2020). Although the causes
explaining this issue are multiple, scientific
studies free from conflicts of interest have
shown that one of the most relevant factors
is the increased consumption of ultra-pro-
cessed food and drink products (WHO,
PAHO, 2015). In fact, there is an extensive
body of literature associating the expan-
sion of these products with the emergence of
NCDs (Gémez, 2019).

When many of these ultra-processed
food products become part of the daily lives
of children and adolescents, the situation
becomes urgent. This is particularly
concerning because it ceases to be a problem
involving the average consumer and extends
its impact to a population classified as
being of special protection. In this regard,
there is growing concern from Civil Society
Organizations (CSOs) and international
organizations such as the World Health
Organization (WHO), the Pan American
Health Organization (PAHO), the Food and
Agriculture Organization of the United
Nations (FAO), and the United Nations
Children’s Fund (Unicef). Consequently, a
package of public policy measures has been
promoted, including the adoption of front-
of-pack warning labeling, where explicitly
and in a clear, truthful, readable, and
understandable manner, it indicates when
a product exceeds certain critical nutrients,
such as sugar, saturated fats, or sodium (FAQO,
2019, pp. 76-82). The path has not been easy,
but it has provided a series of lessons learned
that we will share in this document.

Now, in addition to highlighting these
issues related to public health, this research
is based on the need to continue the task of

documenting and uncovering the various
industry interference practices, especially
when the defense of human rights and
democracy is at stake from the most
comprehensive  perspectives.  Trying to
prevent the approval of measures that could
ultimately save lives, obstructing legislative
processes, delaying administrative decisions,
or hindering public decision-making is,
ultimately, a demonstration of the power
of the industry and its asymmetry against
society. All in favor of corporate private
interests and against public health, human
rights, and the common good.

Thus, this research on front-of-package
warning labeling in Colombia and the sys-
tematization of the process aims to provide
elements that allow a better understanding of
the scope of common interference practices,
their complicated consequences on the legis-
lative and executive branches, their ability to
prevent, undermine, and postpone decisions
that safeguard general interests. It places pri-
vate and particular interests of the industry
above the common good with the sole objec-
tive of increasing or maintaining profits.

Therefore, the following pages are
intended for readers, experts, academics,
researchers, members of civil society
organizations, citizens, decision-makers, and
society in general from all countries in the
region and the world that are on the path
of legislating in this matter. The history in
Colombia and in the countries of the region
that have progressed in related public policies,
front-of-pack warning labeling, or sugary
beverage taxes suggests that the industry
producing sweetened and ultra-processed
foods has a catalog of actions, a repertoire
that repeats, deepens, renews, perfects,
and expands as required, regardless of the

country and depending on how strengthened
civil society organizations, states, and their
institutions are to interfere, block, or delay
the implementation of public policies aimed
at protecting the rights to health, nutrition,

and information.

In this regard, for the Colectivo de
Abogadas y Abogados José Alvear Restrepo
(Cajar), itis crucial to organize the experience
lived in Colombia and provide elements that
allow identifying these corporate actions to
evaluate them, understand them, systematize
them, and generate academic and empirical
knowledge that serves as a reference for all
countries in the region. It contributes to the
comprehensive defense of human rights,
public interest, and the deepening of our
democracies. This perspective has nothing to
do with being against the industry of ultra-
processed food products or sugary beverages.
It is merely a stance consistent with the
institutional mission of Cajar to ensure that
corporations act with transparency, do not
interfere with legislation or the application
of rules that guarantee the rights of
individuals, especially the most vulnerable,
do not engage in practices of corporate co-
optation of the State, and contribute from
their corporate activities to the creation of
healthy environments for society as a whole.

Despite the evident need to adopt these
measures for their social benefit, the indus-
try has deployed various strategies to oppose
their regulation and implementation. Accor-
ding to Dainius Puras, United Nations Spe-
cial Rapporteur on the right of everyone to
the enjoyment of the highest attainable stan-
dard of physical and mental health (2014-
2020), the industry’s pressures are known

tactics as corporate interference:

Introduction

(...) undue influence on government de-
cision-making that must be addressed
by states to ensure that regulations pre-
venting harm to the population (...) are
guided by human rights and scientific
evidence free from conflicts of interest.

(United Nation - UN, 2020)

From Cajar, a non-governmental organi-
zation defending human rights that has been
operating in Colombia for over 45 years, we
have been monitoring corporate interference
practices because they undoubtedly impact
human rights and democracy. To advance in
citizen education processes and to understand
in a practical way how these practices
materialized during the formulation and
implementation of public policies, in this
case, front-of-pack warning labeling, this
document consists of four sections, in addition
to this introduction. In the first section, we
will explain interference from a legislative
perspective in the process of creating the front-
of-pack warning labeling law. The second
section will address corporate power extended
to the administrative realm, its actions, scope,
and impact on the executive branch. The
third part will delve into investigating and
reflecting on the road ahead, challenges,
communications, education, and propose
some conclusions from what has been learned.

Finally, it is worth reiterating here that Cajar
1s not against the industry of ultra-proces-
sed food and beverages, nor is it against any
industry. However, it will not back down or
spare efforts when fulfilling its mission to defend
and advocate for human rights and the ex-
pansion of democracy, especially the rights of
the most vulnerable or at-risk individuals and
communities. The risks of not doing so are
discussed by Dr. Mora Plazas in Box 1.
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Box 1
Human Nutrition and Public Health

1t is imperative to begin by recalling that to become Homo Sapiens Sapiens, humanity underwent an
interaction between the environment and genetics that took a very significant amount of time_from
the early stages of evolution.

T hroughout this process, all nutrition was based on what nature produced and perhaps some other
wingredients now known as culinary ingredients. ‘T hese are derwed from foods that, with basic pro-
cessing, help enhance the taste and appearance of the food. Since foods are produced by nature, they
contain what 1s known as the food matrix. The food matrix is the inherent structure of the food,
also derwed from evolution, and this food matrix implies that foods contain fiber; vitamans, minerals,
and other nutrients. For example, milk contains vitamin D and calcium, and vitamin D 1s essential
Jor the absorption of calcium. All food s formed as a result of evolution, as the best selection, and
this s what humanity has consumed throughout history through evolution. The consumption of this
type of food is associated with long-term healthy lwing There is enough evidence to support this
claim. An example 1s the dietary guidelines of different countries, which, to become official docu-
ments as recommendations to the population for better consumption and nutrition, are based on the
consumption of foods and not edible products. Colombia’s guidelines are called Food-Based Dietary
Guidelines (FBDGs), and similar guidelines exist in Brazil, Uruguay, the Dominican Republic,
among others. In all countries, the diet is based on the consumption of natural foods, as it has been
demonstrated that these are not related to long-term diseases.

At this moment, we are witnessing an “invasion™ of certain edible products that cannot be called
JJoods because they contain very lLittle natural food in their composition, and most have lost their
Jood matrix and are being produced artificially. These products are characterized by high sodium,
added suga, and added fat content, and a high caloric contribution but with very little fiber, protein,
vitamins, and minerals.

Pan American Health Organization has proposed a classification for all those foods and edibles
that are being highly consumed. This classification is called Nova, originated in Brazil, and was

later adopted by the Pan American Health Organization. In this classification, there are four
groups to define what we call foods and edibles.

The first group s essentially what we know as unprocessed or minimally processed foods. These
Joods have been the foundation of humanity’s diet for many years.

T he second group consists of culinary ingredients derived from_foods, with minimal processing,
which help enhance the appearance of foods during cooking and preparation

The third group includes processed foods; these are foods that undergo processes such as fer-
mentation, cooking, or smoking to extend their shelf life or enhance thewr flavor. However; these
procedures are simple and have been traditionally used. Some processed foods may have an
excesswe addition of salt or sugar and should be consumed in moderation.

Introduction

The last group of edible products, which we refer to as ultraprocessed, includes those that do
not preserve the food matrix (the fiber or nutrients of a_food). Instead, they are manufactured
with dfferent chemical formulas to give the product a more appealing taste, vibrant colors,
and these chemicals are not naturally present in foods. In other words, these products no longer
retain much of the natural food.

In Colombua, 1t was approved that these products carry a_front warning label, which is a nutri-
tional labeling system that helps us differentiate between foods and edible products. Thus, foods
derwed from nature, unprocessed or minimally processed foods, culinary ingredients, and typical
preparations like bandeja paisa or bocadillo would not carry a label because, when consumed in
moderation and within a healthy eating pattern, they do not increase the risk of long-term health

¢ffects.

The rapid changes we experience in the increased consumption of ultraprocessed products, combined
with a sedentary lifestyle, increase the risk of developing non-communicable chronic diseases. There is
evidence demonstrating that increased consumption of ultraprocessed products contributes to rising
obesity rates. The consumption of ultraprocessed products is associated with diets high in sugars,
Jats, and cosmetic additves. Cosmetic additives are those that enhance the product’s taste, color; and
appeal for consumption, especially for children, adolescents, and the entire population, but they are
generally low n fiber and micronutrients.

Various studies point to the relationship between the consumption of ultraprocessed products and
cardio-metabolic diseases. For example, excessive consumption of added sugars leads to an increase
in LDL (low-density lipoprotein) cholesterol, which is significantly associated with the rise of car-
dio-metabolic diseases. Similarly, the consumption of fructose, another sugar that can be added to
many products, especially those marketed for diabetics, is linked to the onset or increased prevalence
of fatly liver disease, which is also related to cardio-metabolic diseases.

1t 15 important to emphasize that many studies show that saturated fats present in natural foods,
such as the saturated fats in eggs, milk, various types of meat, fish, poullry, and even some red
meats, have not been_found to have a clear relationship with cardio-metabolic diseases. On the
contrary, some may have a protective effect against these diseases.

In a study conducted with the Unwersity of North Carolina and Javeriana Unwversity, it was
Jound that approximately 80 %o of the products sold in supermarkets in Colombia, according to
the parameters of the Pan American Health Organization, would have an excess of some critical
nutrients that, when consumed excessiwely over a long period, are related to an increased risk of
non-communicable chronic diseases. In 2020, data from this year were analyzed compared to
2018, and a change in beverages was observed. The use of sweeteners increased from 33 %o to
64 %, and the amount of sugar was reduced by approximately 4 grams. Otherwise, all solid
products had more or less the same percentage. In a specific study on cereals, it was_found that
97 % of breakfast cereals, including some granolas, are high in sugars. This not only happens in
Colombia but worldwide, which s why nutritional labels are being implemented globally. T here
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Interference and Capture: Common
Practices in the UPFD Industry*

Many of the risk factors for non-communicable diseases are exacerbated by products and practices
weelded by immensely powerful economic forces. The influence of the market readily transforms into

political power, creating a dynamic where economic interests can significantly impact policy deci-

hronic non-communicable diseases

have a tremendous impact on health-

care systems in terms of costs, but more
significantly in terms of chronic conditions,
disabilities, and premature deaths. Ultimately,
lives are lost. The unregulated consumption
of ultra-processed food and beverages is alar-
ming. Historically in Colombia, progress in
enacting legislative measures capable of in-
fluencing consumption behavior and fostering
healthy food environments, including taxes and
warning labels, has faced numerous obstacles,
interferences, and mechanisms of capture and
co-optation by the industry.

Perhaps, 2021 and 2022 mark a milestone
in the country. After eight years and more
than six bills presented during that period,
the passage of Law 2120 on July 30, 2021, also
known as the Junk Food Law, is noteworthy.
Additionally, within the framework of the
current administration’s tax reform, Law 2277
of December 13, 2022, introduced a tax on
sugary ultra-processed beverages and some

sions and public health outcomes.

Margaret Chan Fung Fu-chun?

ultra-processed products.

The journey has not been easy, and
the process is not over. To delve into the
purpose of this document, it is worth asking:
What can explain these kinds of obstacles?
It is clear that it is not the arguments, as
scientific evidence without conflict of interest
demonstrates, among other things: 1) the
urgent need to regulate this industry, 11) the
necessity of promoting public health policies
that ensure the construction of healthy food
environments, iii) the urgency of establishing
a more appropriate balance of power among
different actors such as industry, civil society
organizations, academy, the State, political
parties, institutions, and associations, among
others, 1v) the inescapable need to strengthen
access to economic, political, and social rights
for communities capable of advocating for
their health decisions, and v) the imperative
of preventing the manipulation of dominant
narratives about corporate determinants of

health.

N

UPFD: Ultra-prosessed Food and Beverage Products.

3 Director-General of the World Health Organization from 2007 to 2017. Speech by Dr. Margaret Chan, Direc-
tor-General, at the 66th World Health Assembly (May 20, 2013). https://www.who.int/es/director-general/spee-
ches/detail/who-director-general-addresses-the-sixty-sixth-world-health-assembly
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It seems that the key is to understand how
the correlation of interests prevents us from
advancing towards regulation less manipula-
ted by the industry and with more impact on
society, despite knowing the benefits of such
norms on consumption in the short, medium,
and long term, both in terms of healthcare
system costs and lives saved. Efforts made
by NGOs, academy, and some lawmakers
committed to the common good are also ac-
knowledged.

Understanding the correlation of forces is
also about unequivocally recognizing the
enormous power of the industry to avoid
regulation and thereby revealing and
illustrating its repertoires and strategies.
This power is exercised through many me-
chanisms, including noteworthy ones and
some that are less mentioned, such as the
use of the media, proximity to regulatory
bodies, the alleged control, commodifi-
cation, and influence over research agen-
das, financing, or discrediting research
that goes against their interests, exploiting
global financial crises to their advantage,
and constructing narratives about social
assistance as a waste of public spending, to
the detriment of the most vulnerable po-
pulation in our society (Mckee, Staackler,
2018).

Understanding the objectives, scope, and
corporate influence, as well as exposing the
mechanisms to prevent regulation, is an im-
portant step where NGOs, academy, and
society at large converge. It facilitates the
construction of more transparent public po-
licies and guidelines on conflicts of interest in
all areas of influence and at every level. At
this point, it is worth acknowledging that the
approval of Law 2120 of 2021 is also due to

Colombia having an organized, persistent,

and committed civil society advocating for
the right to health and adequate nutrition.

This section will detail the three experiences
that took place in the Congress of the Repu-
blic during the processing of Law 2120 of 2021,
which regulates front-of-package warning
labeling. From Cajar, it is expected that readers
of this document can identify industry actions,
legislative responses, and executive actions. It
should be noted that interference practices by
the industry, which resists regulation and prio-
ritizes its economic interests over the rights of
citizens, have been common in each process.
One of the industry’s methods to interfe-
re with the creation of public policies aimed
at regulating its activities and protecting fun-
damental rights of individuals has been lo-
bbying. Lobbying is understood as a set of
actions or initiatives by private actors to in-
fluence the formulation of public policy, with
the aim of interfering, preventing, or distor-
ting policies that seek to regulate their acti-
vities (Cajar, 2020). In the legislative space
of the Congress of the Republic, lobbying
occurs mainly at two moments. A publicly
visible moment where individuals associa-
ted with the industry enter the debate space
to talk to congress members with the goal of
promoting their position, opposing public
measures, or changing votes. And a private
moment where direct approaches are made,
encouraging congress members to take a po-
sition in favor of big industry interests. While
this practice per se is not illegal in the country
(although it is not regulated despite several

attempts), like any mterference-related practice,
it creates situations of disadvantage for citizens.
The representatives of these industries seek to that weakens democracy.

Interference and Capture: Common Practices in the UPFD Industry

Box 2
The path to the octagonal warning label

T he labels have varying levels of complexity; however, warning labels should be the least complex. In
some countries in the region, progress has already been made in the implementation of warning labels,
wncluding Peru, Uruguay, Mexico, Chile, Argentina, and recently, Colombia.

In 2020, Unwersidad Javeriana, in collaboration with the Unwersity of North Carolina, conducted
an online study with the aim of identifying which warning label Colombians understood best. The
options included an octagon, a triangle, and a circle (the circular one was one of the labels proposed
at the time by the Munistry of Health in conjunction with the ultra-processed food industry). The
result indicated that the octagon is the type of label best understood by Colombians, as it is culturally
recognized as a warning symbol. Its use would enable consumers to be informed about the excess of
critical nutrients through clear;, visible, legible, and easily identifiable information. It is intended that
consumers understand directly and simply that the product is not healthy, and ultimately, the effect of
the label would lead to a decrease in the intention to purchase.

Although it is clear that octagonal warning labels are crucial and suitable for use in Colombia, it s
also worth noting that labeling alone is not sufficient to prevent non-communicable chronic diseases. To
implement policies for the prevention of such diet-related diseases, other tools are required. However,
labeling is a cross-cutting element that intersects with all these tools. For instance, progress is needed
in areas such as:

Restricting the marketing of unhealthy food products, meaning that products carrying the warning
label cannot be promoted.

Regulating food environments in schools and other public institutions based on the premise that
products bearing the warning label are clearly identified as unhealthy.

Imposing taxes on products such as sugary beverages.
Promoting drinking water nationwide, as well as ensuring access to whole, real foods.

As of July 30, 2021, Colombia has the Labeling Law, better known as the Junk Food Law. One of
us primary objectives, though not the sole one, is to promote measures for creating healthy food environ-
ments. One of its significant measures is to compel the industry and manufacturers to place a warning
label on packaging when their products exceed recommended levels of sugars, saturated fats, sodium,
or sweeteners. This enables consumers to distinguish between natural_foods and ultra-processed edible
products.

influence legislation in favor of their econo-
mic interests, leading to an abuse of power
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1t 1s noteworthy, and far from being anecdotal, that the label promoted through Resolution 810
of June 16, 2021, by the Minustry of Health is circular (note that it was published just days
before the entry into force of Law 2120 on July 30, 2021, seemingly to prevent the enactment
of said law). Thus is remarkable because there is evidence suggesting that a circular shape is not
suttable for Colombia. One reason is that the circular shape in the country s associated with high
quality. Additionally, since 2011, the Ministry of Health itself has advocated for the use of
“hagh in” inside a circle as a positwe element. When a product contains beneficial nutrients such
as wron or calcium, the Ministry allows manufacturers to use a label indicating that the product
is hagh in these nutrients

The paradox, and not entirely clear to academy and civil society actors, is that the Ministry
uself allowed the use of “high in” in a circular label when the intention was to warn about an
ultra-processed edible product with one or more nutrients detrimental to health, such as excess
sugars, sodium, or saturated fats.

1t was only on December 16, 2022, with the change of government, that the octagonal labeling
was regulated. The then Munister of Health, Dr. Carolina Corcho, announced that through Re-
solution 2492 of December 2022, the Munmistry imitiated the process of regulating Law 2120
of 2021, while also addressing a ruling from the Council of State. Thus, the current national
government determined the use of an octagonal label with a black background and clea; truthful,
and simple information, allowing consumers to access the right to information. The country aims
lo achieve a positive vmpact on the citizens’ nutrition because nutritional labels, specifically war-
ning labels, contribute to the consolidation of healthy eating

The journey is not yet complete, but with Law 2120, the regulation enacted by the current na-
tional government, the industry’s deadline, and the commutment of cwil society, academy, and the
general public, more Colombians will undoubtedly be able to differentiate between natural_foods
and ultra-processed edible products. In this scenario, 1t is _foreseeable that consumers will increa-
singly seek foods with fewer labels, and producers will strive to create more foods with fewer labels,
establishing a mutually beneficial relationshup.

Yessika Hoyos Morales
Lawyer at Cajar

August, 2023
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The journey toward the creation of the law re-
gulating front-of-package warning labeling in
Colombia began in 2017 with Bill 019 presented
in the House of Representatives of the National
Congress. This bill, divided into six chapters,
aimed not only to regulate front-of-package
warning labeling but also to oversee public ac-
tions in favor of healthy lifestyle habits and es-
tablish a system of sanctions under the Instituto
Nacional de Vigilancia de Medicamentos y Ali-
mentos (Invima) and the Superintendencia de
Industria y Comercio (SIC) (Imprenta Nacional
de Colombia, 2017).

The bill contained in its Article 1 several
key definitions highlighting distinctions be-
tween unprocessed and minimally processed
foods, processed and ultra-processed products,
and high-calorie and/or low-nutritional-value
edible or drinkable products, various types of
sugars, sweeteners, distinctions between culi-
nary and general ingredients, among others. In
Articles 3 and 4, it established obligations for
the Ministry of Technology and Communica-
tion, Ministry of Education, Ministry of Heal-
th and the now-defunct Autoridad Nacional
de Television (ANTV) to develop educational
tools, interference-free campaigns promoting
healthy lifestyle habits, and actions to prevent
NCDs. Additionally, there were provisions for
the development of content for television pro-
motion, especially during children’s program-
ming and prime time. These points were also
subject to extensive debates.*

However, the focal point of almost the
entire debate revolved around the regulation
of labeling present in the third chapter. Ad-
ditionally, various prohibitions and obliga-
tions for the industry in terms of advertising

and marketing of ultra-processed products
were established. Article 6 mandated the
obligation to declare on labeling the quantity
of sugar, free sugars, and other sweeteners,
sodium, total fats, saturated or trans fats per
serving. It also required a list of ingredients
with all additives and a description, in case
the product contained genetically modified
organisms.

Article 7 established a front-of-package
warning label that would be highly impactful,
clear, visible, legible, easily identifiable,
and understandable for consumers, with
unequivocal messages about the actual
contents of the products. The goal was to
prevent their excessive consumption and
promote their correct use. In this initial bill,
the intention was to use the words “EXCESS
OF,” differentiating between sodium, sugars,
free sugars, total fats, saturated fats, trans fats,
and sweeteners. Simultaneously, this article
aimed for the symbol to be an octagonal label
with a black background and a white border
covering 50% of the product label. Another
additional measure was the inclusion of the
phrase “Frequent consumption is harmful
to health.” The regulation of this was left
to the Ministry of Health within a one-year
timeframe.

Article 8 mandated an obligation for the
industry to reduce the content of critical nu-
trients in their products within a one-year
timeframe. Meanwhile, Article 9 outlined
specific obligations to regulate the advertising
of edible and drinkable products. Its paragra-
phs stipulated the mandatory consideration
of studies and recommendations from Uni-
cef, PAHO, and WHO for public policies on
NCDs. It also emphasized the protection of

4 One of the positive aspects of this initial approach was that promotional spaces were also provided to Non-Govern

mental Organizations (NGOs)



children and adolescents under the purview
of the Ministry of Health and the Instituto
Colombiano de Bienestar familiar (ICBF) in
industry advertising. Additionally, it prohibited
conflicts of interest when making decisions
related to advertising and advocated for the
use of regulatory frameworks in collaboration
with civil society to promote social marketing
encouraging healthy eating. The remaining
sections of the law included affirmative actions
to improve healthy lifestyle habits, such as the
establishment of drinking water fountains.

Furthermore, it established the Nova System,
which categorizes foods based on their nature,
purpose, and degree of processing (Imprenta
Nacional de Colombia, 2017), according to
the following groups:
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1. Unprocessed
or minimally processed foods

2. Processed culinary ingredients
3. Processed foods
4. Ultra-processed products

The reason for categorizing foods in
this way 1is associated with the growing
recognition that natural or minimally
processed foods should be preferred over
ultra-processed products. Therefore, the
explanatory statement of the bill indicated
that the Pan American Health Organization
(PAHO) proposed that states regulate
processed and ultra-processed products meeting
certain criteria. This included promoting measures
such as front-of-package warning labeling:

Table 1: Author’s compilation, Cajar 2023.

Interference and Capture: Common Practices in the UPFD Industry

However, these conclusions began to be
debated by the industry, led by the Asocia-
cion Nacional de Empresarios de Colombia
(ANDI). ANDI is a non-profit association
whose aim is to promote the political, eco-
nomic, and social principles of a healthy free
enterprise system. Their arguments for the
debate were mainly three:

@ The best way to prevent overweight, obe-
sity, and malnutrition is associated with
consumption habits, so legislative efforts,
combined with the efforts of the industry,
academy, the medical community, and
consumers themselves, should focus on
this aspect.

@ The proposals on labeling and advertising
in the bill were deemed unnecessary be-
cause the current legal framework already
encompassed them.

@ Asa consequence of the above, the authorities
have the provisions and legal powers to cons-
tantly monitor the health of Colombians, ma-
king new regulations unnecessary (Imprenta
Nacional de Colombia, 2017, p. 21).

Note that these initial arguments presented
by ANDI reaffirm their strategies. Firstly,
they place the burden of transforming
consumption habits on citizens, ignoring
that altering behaviors requires changing
environments. It is undeniable that the
social, physical, and cultural context hinders
such change. Secondly, they argue that the
proposed regulation is redundant, as there
are already related norms in place, rendering
it unnecessary. All these arguments run
counter to health rights, or at best, fail to
protect them.

In its second and third stances, ANDI added
the following arguments to its rationale:

@ One must follow the Codex Alimentarius
recommended by the WHO and the FAO,
and in this regard, ANDI does not believe
that foods should be categorized based on
nutritional profiles.

€ The Nova system has not been recognized
by the Codex due to technical issues, which
are not specified in the statement (Congreso
de la Republica, 2018).

@ The proposed labeling model may confuse
consumers, as the health warning could
be construed as a recommendation not to
consume the products, which is restricti-
ve and contradicts scientific arguments

(which are also not specified).

€ There is a negative approach towards indus-
trialized foods and beverages, without
acknowledging that some foods naturally
contain higher levels of critical nutrients
than those added.

€ Excessive regulation of the sector can have
a negative impact on the development
and expansion of the industry and, conse-
quently, may constitute an unjustified res-
triction on international trade (Congreso
de la Republica, 2018, pp. 16-19).

Based on these additional statements from
the association representing Colombian entre-
preneurs, one can observe how the industry’s
agenda is systematic and increasingly sophisti-
cated in preventing the approval of any type of
regulation in their sector. This occurs even if
the arguments used are not accurate and run
counter to scientific evidence and the impe-
rative to move towards healthy food environ-
ments.

The Asociacion Colombiana de la Indus-

tria de Aceites y Grasas Comestibles (Asogra-
sas) chose to criticize the bill for its alleged
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lack of scientific rigor, particularly questio-
ning the use of the Nova food classification
system (Imprenta Nacional de Colombia,
2017). Asograsas urged the industry to di-
rectly intervene, considering it an authorized
entity, even more so than Non-Governmental
Organizations (NGOs) and Civil Society Or-
ganizations (CSOs). n their argumentation,
they attempted to portray how, given their
representation, civil society evidently stood to
benefit economically from the bill. Through
these and other maneuvers, Asograsas be-
gan to solidify the idea that “processed and
ultra-processed products were being demoni-
zed,” a notion that some congress members
would later defend without any substantiation
(Imprenta Nacional de Colombia, 2017). It 1s
important to note that later, on July 21, 2018,
President-elect Ivan Duque appointed Ange-
la Maria Orozco, the president of Asograsas,
as the Minister of Transport.

These industry positions were also suppor-
ted by the Ministry of Commerce, Indus-
try, and Tourism and the SIC. On the other
hand, the Ministry of Health took a critical
stance on the bill, not to facilitate its shelving
but to complement and enrich it.

Despite the intention to archive the bill,
it continued its process in the Comission and
later moved to the plenary of the House of
Representatives. Its delay was evident, and its
discussion only took place between May and
June 2018.

Among others, representatives such as
Maria Fernanda Cabal, Oscar Dario Pérez,
Samuel Hoyos, and Margarita Restrepo from
the Centro Democratico Party, and Eduardo
Diazgranados from the Partido de la U Party,
expressed opposition to the bill. (Imprenta

Nacional de Colombia, 2017, pp. 13-14). It

is noteworthy that their arguments centered
around the demonization of the industry,
consumer freedom, and the potential harm
to small retailers (Imprenta Nacional de
Colombia, 2017, pp. 13-14) hese arguments
are directly related to those presented by the
then-presidential candidate Ivan Duque in his
defense of not taxing sweetened beverages, as
well as those of ANDI and Asograsas in this
project. This chorus would later be joined
by the then-president of Fenalco, Guillermo
Botero Nieto, who subsequently became the
defense minister in the Duque administration.

The debate took a turn that led to its un-
feasibility. The discussion shifted away from
public health arguments, and fallacious ar-
guments about issues not regulated by the
bill were introduced. The dynamics then
revolved around the lobbying efforts of va-
rious industry representatives. This situation
became much more evident on June 6, 2018,
the date it was discussed in the plenary of
the House of Representatives:

According to numerous sources consulted and
the public testimonies of the congress members
themselves, the lobbying activity around this
project was unusually intense during the deba-
tes. This became much more evident on June 6.
Due to that lobbying, on that day, as titled by
El Espectador, they “stripped the soul” from
the initiative. (Imprenta Nacional de Colombia
2017, p. 13)

On June 6, 2018, the debate had a parti-
cularity: representatives from civil society and
the industry were allowed to participate in the
discussion. Additionally, dozens of lobbyists joi-
ned, moving from one side to another, seeking
legislators with the aim of altering the course
of the project.
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The other representatives from civil society
watched the debate from the gallery. In con-
trast, in addition to the visible faces of the
industry, there were dozens of lobbyists in
the plenary. Their task was straightforward:
to alter the course of the project. “We saw
66 lobbyists,” said Representative Ospina.
Many of them “were the same ones I had
already debated with in the context of Bill
022.”, said Correa.

(...) They can come directly from production
guilds or lobbying agencies. Some have been
identified by the media, for example, Valure,
led by former Representative Nicolas Uribe, and
Axis. (Imprenta Nacional de Colombia 2017, p.
13)

In the process of debating the bill for
its review, an ad hoc commission was
approved, including, among others,
Samuel Hoyos from the Centro Democrati-
co Party, Didier Burgos from the Partido
de la U Party and Carlos Guevara from
Partido Mira Party. While the intervention
of these congress members led to chan-
ges in the articles related to school stores
and the advertising of ultra-processed
products, the use of the Nova system and
the octagonal front-of-package warning
label was maintained. Later, the position
of the three parliamentarians changed
diametrically. Firstly, they advocated
for the implementation of the Guideline
Daily Amounts (GDA) system, setting asi-
de the Nova System and, consequently,
changing the front-of-package warning
label. Secondly, they modified the pro-
vision of the label size so that, instead of
being 50% as the project had foreseen
until then, it was reduced to 20 % of the

front face of the packaging. There are
indications that it was the lobbyists who
presented the proposed changes to the
congress members (Imprenta Nacional
de Colombia 2017, p. 13), and although it
is difficult to prove, the reality is that the
approved bill favored the interests of the
ultra-processed products and sweetened
beverages industry, passed by the plenary
of the House of Representatives on June
12, 2018.

Paradoxically, it fell to civil society organi-
zations to request the archival of the appro-
ved project since, in conclusion, the original
purpose of the project was undermined. The
front-of-package warning label was removed,
along with definitions related to ultra-pro-
cessed foods or products, edible or drinkable
products with high caloric content and/or
low nutritional value, types of sugars, among
others. Additionally, it excluded limitations

on advertising.

The contradiction to the general inte-
rest and the protection of the health of Co-
lombian citizens was evident. The industry
demonstrated its interference power, and the
asymmetry of industry dominance over the
general interest came to light. Once again,
the industry implemented and refined its ca-
talog of practices to interfere and prevent re-

gulation.

Indeed, powerful interests prevailed, and,
once again, questions arise about the limits
that separate legal and legitimate mechanisms
of persuasion from illegal and illegitimate
ones concerning the general, social, and
collective good. (Salcedo-Albarracin, Garay-

Salamanca, en Cajar, 2021, p. 36).
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The lessons learned from the undeniable suc-
cesses of the industry have been persistence
and a keen awareness not to be surprised by
its reach. Thus, this new bill presented in the
House of Representatives reiterated the need
to promote healthy eating habits and included
front-of-package warning labels. Essentially,
for civil society organizations (CSOs), it was
about keeping the issue on the public agenda,
as it was foreseeable that the discussion times
in the House and Senate would not be enough
for the hill to be approved in the correspon-
ding legislative period. Moreover, considering
that the industry would employ all available
tactics to prevent its progress.

However, while the PL 019 bill of 2017
continued its process in the Senate, the arrival
of the Ivan Duque government implied, ac-
cording to denunciations by the Liga Contra
el Silencio, that at least eleven high-ranking
officials, including the Ministry of Health,
the Ministry of Education, and the Ministry
of Defense, were in one way or another con-
nected to the processed and ultra-processed
food and sugary beverage industry:

Eleven high-ranking officials in the govern-
ment of Ivin Duque come from organizations
or companies that have some connection to
the sugary beverage and highly processed
food industry. This situation raises concerns
about public health policies and state regula-
tion that the current government may imple-
ment in this area. (Liga Contra el Silencio,
2019, 26 de September)

Furthermore, it was foreseeable that in-
dustry interference practices would operate

differently considering the structuring of the
new proposal with six chapters, as follows:
(1) general provisions, including an article
on the scope of application, (i) communica-
tion obligations for the prevention of NCDs
by certain national entities, (iii) regulation of
processed and ultra-processed food and beve-
rage products on key issues such as labeling
and front-of-package warning labeling, (iv)
obligations and prohibitions in advertising
directed at children and adolescents and
their sanctioning regime, (v) public actions in
favor of healthy food environments, and (vi)
rules on sanctions (Imprenta Nacional de Co-
lombia, 2018, pp. 20-44).

It 1s important to highlight that in this
project, Article 5 established the obligation
for the now-extinct ANTV to provide spaces
for NGOs and public entities to broadcast
messages promoting healthy lifestyles during
children’s programming and prime time, wi-
thout channel and radio station restrictions.
Meanwhile, Article 6 established the obli-
gation to declare the amount of sugar, free
sugars, and other sweeteners, sodium, total
fats, saturated or trans fats per serving of the
product, as well as the list of ingredients with
their additives and ingredients with genetica-
lly modified organisms (Imprenta Nacional
de Colombia, 2018, p. 42). And Article 7 in-
corporated the definition of front-of-packa-
ge warning labeling, but while it continued
to maintain the octagonal model and the
50% of the product label, only sodium, su-
gars, and saturated fats were included as cri-
tical nutrients. On the other hand, the use
of the words “Excess of”” was replaced with
“High in”. Finally, the warning message was
changed to: “Avoid products with a warning,
prefer natural foods” (Imprenta Nacional de

Colombia, 2018, p. 43).
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Given the limited time for the processing of
this bill, a significant portion of civil society
efforts focused on advancing campaigns ur-
ging Congress to expedite the debates so that
its processing could take place in the plenary
of the House of Representatives.

Based on the lessons learned, civil so-
ciety organizations foresaw that the industry’s
intervention would be felt in novel ways. This
time, they stigmatized the democratic parti-
cipation of citizens in the discussion, going so
far as to label their interventions as “impro-
per interference” in the legislative process. As
expected, lobbying was also crucial in ensu-
ring the bill’s failure.

On June 12, 2019, the penultimate session
of the legislature, the session of the Seventh
Committee of the House of Representatives
was suspended for reasons unrelated to the
agenda items. Specifically, this was due to
the arrival of Jests Santrich for his first offi-
cial day of work as a congressman (La Patria,
2019, 12 de junio). Thus, PL 214 could not be
debated due to a lack of quorum. Two con-
gressmen and several organizations told the
Liga Contra el Silencio that the early closure
of the session was a tactic to sink the project.
This was not unusual, especially considering
that at the time of filing the project, a year
earlier, there were already signs of interfe-
rence related to the assignment of rapporteu-
rs who modified the original text of the bill
(Liga Contra el Silencio, 2019, 11 de julio).

The bill proposed by the rapporteurs sug-
gested that the labeling be developed by a
government commission that included repre-
sentatives from both the industry and civil
society, said Diaz. According to the repre-

sentative, this made the outcome unpredicta-
ble. “When the same project already defined
the type of labeling, the form of labeling, an
award-winning labeling,” he said. The United
Nations Food and Agriculture Organization
(FAO) and the InterAmerican Heart Founda-
tion have awarded the proponents of the la-
beling law in Chile. (Liga Contra el Silencio,
2019, 11 de julio)

And this time, the ANDI, Fenalco, and
AXIS were also present and operating, ser-
ving as lobbying offices.

In all debates, they are present. In the Com-
mission, they take out the representatives,
more or less tell them what to do, approach
the advisors, and say, ‘End this session now,’
said a representative of civil society who asked
not to be identified. We saw that in the session
when Santrich arrived; a person from Axis
told the assistant to a member of the board,
“T'hat’s enough, end this session.” That was
the order. (...)

Another member of civil society described the
industry’s lobby on the committee in this way:
I don’t have evidence of any illegal incentive
or inappropriate incentive. I can’t say that.
But I can say that they used all their strength
to try to build conviction among the members
of the Commission. (Liga Contra el Silencio,

2019, 11 de julio)

The arguments used by the industry are
repeated over and over, and in this case, they
were related to 1) the inconvenience of this
type of regulation, ii) doubt about scientific
evidence without conflicts of interest that are
contrary to their objectives, iii) the economic
risk to the country’s development model, iv)
the potential loss of jobs, and v) the closure
of neighborhood stores if the industry is regu-
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lated. However, in no case were these claims
proven, and no concern was expressed for
public health issues (Liga Contra el Silencio,
2019, 11 de julio).

And it remains regrettable how these
conflict-of-interest theses were and are
repeated by some congressmen. In the specific
case of PL 214 of 2018, the industry’s positions
notably coincided with those of the former
senator and then-president Ivan Duque,
who was the candidate who received the
most donations from this industry during his
campaign. This eventually explains why the
Ministry of Health lost interest in PL 019 and
the proposal for tax reform that included a tax
on sugary drinks.

In fact, the Ministry of Health and
Invima opposed several aspects of the bill.
For the purposes of this document, it is worth
highlighting their opposition to the regulation
of labeling contained in Article 6, arguing
that nutritional labeling should adhere to
Resolution 333 of 2011. Additionally, they
explicitly mentioned that other types of
labeling should go through joint working
groups with the industry, associations, and
academy,  excluding  recommendations
from NGOs, leaders in advocating for
the implementation of public policies
recommended by international organizations
that safeguard, among other things, the right

to health (Imprenta Nacional de Colombia,
2018, pp. 10-11).
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As expressed by Representative Mauricio
Toro to the Liga Contra el Silencio, at least
two officials from the Ministry of Commerce
explained to the members of the Seventh
Commission the reasons that justified
the alleged inconvenience of the PL. This
position is consistent with the document of
comments on PL 214 of 2018 presented by
that ministerial portfolio, summarized in
the following arguments: 1) the issue under
consideration was already being discussed
through PL 256 of 2018 Senate that
contained observations from the Ministry
of Commerce and the guilds. They referred
to the failed project corresponding to PL
019 in the Chamber, modified based on the
interests of the industry, 1i) the regulatory
framework on the matter should be
established by the executive in accordance
with the international commitments signed
and within the framework of a regulatory
procedure to obtain the necessary inputs, and
ii1) the guidelines of the Codex Alimentarius
should be followed (National Printing Office
of Colombia, 2018). The position of the
Ministry of Commerce, so close to that of
the industry, although questioning the article
as a whole, could have influenced the delay
and subsequent filing of the PL. Faced with
evidence that the PL would not be debated in
the legislature, 22 civil society organizations
took actions to draw attention to the
commission in charge to expedite the debate
with the aim that the bill could continue its
path to the plenary.

The apathy of some congressmen to debate
the PL was so evident that Cajar filed a
disciplinary complaint against Representatives
Jairo Humberto Cristo Correa, Henry Correal
Herrera, and Faber Alberto Castillo for failing
to meet the deadlines for processing the PL.

It was inconceivable that by May 27, 2019,
the report for the first debate had not been
filed when the project had been submitted
the previous year (Dulce Veneno, 2019, 19 de
agosto).

And it is worth reiterating that it has
been the NGOs that have taken systematic
actions to draw the attention of the elected

congress members towards advancing the
creation of laws that favor the rights of all
individuals, prioritizing vulnerable popu-
lations over the economic interests of cer-
tain sectors. In other words, adhering to
the democratic principle established in our
constitution. On June 5, 2019, a large ban-
ner was hung on the facade of the National
Congress, urging congress members to de-
bate and approve the PL. This action was
accompanied by a social media campaign.
The reaction of some congress members was
not delayed, and there was pressure to re-
move the banner, especially from senators of
the Centro Democratico Party, Cambio Ra-
dical Party, and the Partido de la U Party,
parties traditionally financed by the indus-
try, according to the Liga Contra el Silencio

(Dulce Veneno, 2019, 09, 2).

On June 18, 2019, ANDI issued a state-
ment defending the specific interests of its

members, stating:

However, as an association and as entrepre-
neurs convinced that dialogue and consensus
in the country are important, always aiming
to achieve the common good and benefit so-
ciety, we reject the acts of intimidation and
harassment that other stakeholders in Bill 214
exert on the Representatives in the Chamber.
(ANDI, 2019, 06, 18)

Note how, on the one hand, civil society
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urged the National Congress to adopt regu-
lations based on the recommendations of the
WHO and PAHO to protect the population,
especially children, from the uncontrolled ex-
pansion of NCDs caused to a large extent by
the consumption of ultra-processed food and
beverages. On the other hand, the ANDI re-
jected this broad civil society, labeling their
actions as “intimidation and harassment” and
demanding equality in the debate. This igno-
res or disregards the asymmetry between the
values each side defends. While the industry
defends economic interests of associations,
civil society represents the defense of rights,
especially those being denied to the most vul-
nerable populations. Therefore, for an associa-
tion like ANDI to label these citizen actions
“as acts of harassment and intimidation” has
very serious implications, among other things,
because it jeopardizes the integrity of indivi-
duals representing the legitimate and demo-
cratic interests of the populations.

Another issue that comes to light in
ANDI’s statement 1s that it perceives itself
as a democratic actor, acting from its power
of persuasion and argumentation to ensure
that legislative proposals align with business
perspectives. It lacks any form of self-
criticism and disregards, hides, or ignores
its interference practices to tailor legislative
projects to its interests, have them shelved
when they are not, or minimize their effects
when their practices fail. As an example,
Bill 214 of 2018 was shelved at the end of
the 2019 legislative session, as it suited and
expected by the industry. And yes, it must
be acknowledged, once again, in the second
attempt to advance legislation related to junk
food, the industry succeeded in shelving Bill
214 of 2018.

Despite two setbacks, NGOs and health-com-
mitted legislators once again presented the
bill aimed at creating front-of-package war-
ning labels. Even though the industry em-
ployed documented interference strategies
throughout the process, the provisions re-
garding labeling survived with significant
modifications both in the House of Represen-
tatives and the Senate.

The third consecutive attempt culminated
in Law 2120 of 2021 “by means of which me-
asures are adopted to promote healthy food
environments and prevent non-communica-
ble diseases (...)” (Funcién Publica, 2021). A
challenging journey, a satisfactory outcome,
and yet another demonstration of the persis-
tence of NGOs, academy, research centers,
networks, parents concerned about their chil-
dren’s health, and some legislators commit-
ted to public health and the common good.
A display of persistence within an undeniable
power asymmetry between the industry and
the rest of society.

So, when what seems most relevant in
this process is the constancy, perseverance,
and tenacity of NGOs with the support of
certain and few legislators, it is worth asking
as a country and as a society, first, how to
explain that a public health policy aimed
at preventing non-communicable diseases,
which is significant in terms of costs for the
healthcare system and in terms of lives saved,
had to go through a process of more than six
years to become a reality. Second, how to
explain — as a country and society — that it
had to be done despite the opposition of the
industry, its lobbyists, and their interference,
capture, and delay strategies, along with


https://eldulceveneno.org/2019/08/16/piden-transparencia-a-camara-en-debate-de-proyecto-sobre-las-bebidas-azucaradas/
https://eldulceveneno.org/2019/08/16/piden-transparencia-a-camara-en-debate-de-proyecto-sobre-las-bebidas-azucaradas/
https://eldulceveneno.org/2019/09/02/donaciones-dulces-aceitan-la-politica-en-colombia/
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those legislators sympathetic to industry
interests, and some officials from the national
government who openly and until the last
moment provided their services to prevent
the law from being passed. Faced with the
impossibility of achieving this, they hastened
institutional processes to enact Resolution
810 of 2021 as a last-ditch mechanism for
delaying the implementation of the law; a
novel strategy, hitherto unknown.

It seems then that persistence goes from
being a commendation to civil society to be-
coming an interrogation, among others, of de-
cision-makers, those responsible for the public
health system, the executive, and the legislati-
ve branches, who should clearly have led this
regulation. After all, it is reasonable to think
that the balance of power between them and
the industry could be less skewed.

So begins the story of Law 2120 of
2021, which, by the way, does not regulate
front-of-package warning labeling. There was
a challenging journey filled with obstacles, in-
terferences, capture, delays, bad practices, and

Box 4

common practices by the ultraprocessed food
and beverage industry. Unfortunately, the
history of Law 2120 of 2021 shows, with few
exceptions, how the industry has no interest
in contributing to the prevention of non-com-
municable diseases, obesity, or overweight,
among others. Unregulated consumption of
these products significantly increases the risk.

This part of the story is relevant because,
having culminated in the promulgation of the
law, NGOs, academy, research centers and
networks, medical associations, parents, re-
presentatives of organizations, legislators who
defended the common good and represented
the issue in the legislative body, some media
outlets, and the general public obtained im-
portant lessons. They identified dishonorable
mechanisms of the industry and, at the same
time, learned to develop actions to defend the
common good and say “enough” to collusion
with an industry that is unable to be self-criti-
cal and pivot towards a win-win relationship
that guarantees its economic interests without
going against the health of the citizens.

What changed in civil society to achieve the approval of Law 2120 of 2021?

1t’s not about a specific action; it was the result of a long process. For several years, civil
soctety organizations (GSOs) mobilized consistently and persistently through communication
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to public health.
The landscape changed in 2016; although there were legislators supporting the project at that

time, the number of allies in Congress increased for various reasons. Some were convinced of the
convenience of the bill; others were interested in leading an important issue in the public agenda
and public opinion. Some others took into account that the labeling issue had a significant pre-
sence in the media. Regardless of the reason, it is true that in the last stage when Law 2120 of
2021 took shape, there was majority support.

Looking back, it is undeniable that the most relevant aspect throughout these years was
to position the issue in public opinion and mobilize citizens around labeling. The pressure
exerted by citizens on their Congress, the mobilization, the letters sent to legislators from
various regions of the country when they archived PL 214, the fact that people knew what was
happening in Congress and mobilized in favor of front-of-package warning labeling, changed
the course of this story.

CSOs, in a coordinated and joint effort, made people feel that the issue concerns the entire
citizenry, and that was very important because the industry did not have it as easy. Nowadays,
it is evident that the media talks about ultraprocessed food and beverages, there is appropria-
tion of the concept of ultraprocessed food and beverages, which is already part of concepts
developed in laws such as the 2022 Tax Reform and the Junk Food Law.

Although the media were never allies for obvious reasons, it is noticeable that now they
speak more freely and knowledgeably about ultraprocessed foods, now they are interested
in the labeling law, now they want to know more about how lobbying and industry practices
develop. There is now a greater concern and a higher commitment to understand the issue
and provide better information, and this is the result of the hard and unwavering work of
CSOs over several years.

The industry has probably changed its strategies, but it is clear that it will hardly change its
goal of productivity at all costs. Perhaps there have only been changes in its way of acting
to achieve its objectives, its strategies, its actions, however, the asymmetry of power is and
will eventually remain a constant in the relationships between citizens and the industry, and
institutionalism.

Andrea Rodriguez Navarro®
Member of FIAN Colombia

and political advocacy actions in Congress, legal avenues, such as a popular action, meaning all AT, AP

the pressure from cwil society that made Colombia talk about labeling and care about labeling.
Front-of-package warning labeling ceased to be a discussion only among Congress, ANDI,
Fenalco, and the industry, opening doors to CSOs, the people, and civil society that were taking
ownership of these discussions. Additionally, interest from the media about what was happening
was awakened.

The truly impactful achievement was mobilizing cwil society around labeling. This ts why the

. .. . . . 6 Andrea Rodriguez Navarro is a lawyer who accompanied the entire process of front-of-package warning labeling
last bill was the result of an engaged ciil society and the support of some legislators commutted

in the Congress of the Republic. She works at FIAN Colombia, a human rights advocacy organization dedicated
to ensuring the Human Right to Adequate Food and Nutrition and related rights through social and political
advocacy in various territories.
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The initial wording of both bills (House and
Senate) did not differ much from the wording
of Bill 214 of 2018, except for the following

conceptual clarifications:

In Article 2, in the definition of ultraproces-
sed food or drink products, critical nutrients
now include trans fats and other sweeteners in
addition to the existing ones: sodium, free su-
gars, and saturated fats, with specified thres-
holds indicating their exceedance.

In the regulations regarding the communi-
cation of prevention of NCDs outlined in Ar-
ticle 4, it 1s explicitly stated that educational
tools must highlight the risks associated with
consuming ultraprocessed food products.

In Article 7, which regulates front-of-pack
warning labeling, the octagonal symbol re-
mains unchanged. However, when the pro-
duct contains sweeteners other than the
sugars indicated within the octagonal symbol,
the warning reads “contains sweeteners,” eli-
minating the phrase “excess of.” .

In the same Article 7, the proportion of the
warning label 1s changed to 20 % of the pro-
duct’s label. Paragraph 1 of Article 7 revises
the additional phrase to “avoid frequent con-
sumption.”.

Regarding public actions in favor of
healthy environments in public and private
institutions for preschool, primary, and
secondary education, which were in Article
11, new restrictions are added to limit
the advertising of products with warning
labels and/or non-caloric sweeteners. It
establishes the implementation of these
measures within six months.

Paragraph 2 of Article 11 adds the possibili-
ty of an administrative sanctioning procedure
in accordance with Article 168 of Law 115 of
1994 in case of non-compliance with the pro-
vision contained therein.

The provision on conflicts of interest remains
unchanged (Imprenta Nacional de Colombia,
2019, pp. 20-24).

In the Seventh Commission of the House,
the rapporteurs were Representative Mauri-
cio Toro from the Partido Verde, who was
already committed to the project, and Re-
presentative Carlos Eduardo Acosta from
the Partido Colombia Justa y Libre, an
opponent of the regulation. Faced with the
difficulty of reaching an agreement between
the two rapporteurs, two reports were pre-
sented. On June 10, 2019, the bill was de-
bated with substantial modifications to its
wording, and eventually, a consensus was
reached on the text that emerged from the
Seventh Commission of the House to be
presented to the plenary. The same con-
gressmen were designated as rapporteurs.
The bill was announced in September, but
it only appeared on the agenda in October
2020.

At this point, nothing had changed regar-
ding the industry; systematic delay strategies
were repeated, steps were taken to prevent
the bill from being debated, including hol-
ding hearings, not including the bill on the
agenda, changing the order of the bill on the
agenda, and the constant presence of lobb-
yists and industry representatives (such as
ANDI and Fenalco) in plenary and commit-
tee discussions. It is reasonable to deduce that
some congressmen have an agenda with or
from the industry, perhaps being there becau-
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se the industry placed them, and consequent-
ly, they work with its agenda. The various
forms the industry uses to reach legislators
are notable. Their presence during the dis-
cussion of bills in the House and Senate was
constant, and it is public knowledge that
they were the authors of several proposals
submitted to congressmen for respective fi-
ling. Even in the House of Representatives
plenary, Representative Inti Asprilla re-
quested the removal of ANDI from the bill
discussion sessions, among other reasons,
because their interference was undeniable.

In the plenary session of the House, the
bill lost many of the civil society’s bets on
key elements related to labeling, regulation,
and advertising. The same logic as the first
2017 project was being repeated, but this
time there seemed to be a chance to improve
the outcome in the Seventh Commission of
the Senate, where Senator Nadia Blel of the
Conservative Party was designated as the ra-
pporteur. Senator Blel showed a willingness
to listen to organizations, legislate in favor of
society at large, and finally, in the Seventh
Commission of the Senate, a report was filed
that incorporated elements that had been lost
in the House of Representatives plenary.

Both ANDI and Fenalco, as well as civil
society organizations (OSCis), issued technical
opinions on the project. The industry
provided several opinions against the bill,
conveyed through senators aligned with
their interests, such as Gabriel Jaime Velasco
Ocampo of the Partido Centro Democratico
Party. Despite being prohibited by Law 5
from reading corporate interventions, he had
no qualms about reading verbatim an ANDI
opinion as his own, without declaring his
conflicts of interest, as he had recently been

the director of ANDI in Valle del Cauca,
and part of his funding came from the sugar
industry. Similarly, Congressman Carlos
Motoa of the Partido Cambio Radical Party
defended industry interests over public health
interests. In this instance, they led proposals
to sink or archive the project, but they did not
succeed. Indeed, important recommendations
from civil society were embraced in the report
presented by Senator Nadia Blel, who also
included suggestions from Representative
Mauricio Toro, who continued to lead the
project that was ultimately approved in the
Seventh Commission of the Senate.

It was a victory for civil society, which,
this time, had the support of representatives
and senators who contributed their efforts to
ensure that i) the project was discussed within
the prescribed time frames set by the regu-
lations, ii) they managed to reconcile posi-
tions so that over 40 congress members could
participate in the bill (Voragine, 2020, 12, 1),
driving its progress through both the commi-
ttees and the plenary sessions of the Chamber
and the Senate, iii) the achievements were
maintained during the discussions, and iv) a
reconciliation commission was established to
merge the two texts during the reconciliation
process.

At this point, the complexity lay in the
fact that of the seven individuals forming the
commission, three were inclined to advance
the front-of-package warning label law, whi-
le four leaned toward industry arguments.
Moreover, the Ministry of Health and Mi-
nistry of Commerce played a controversial
role, providing recommendations to the
Commission on the final text, not necessa-
rily in line with the recommendations of the
WHO and PAHO. Once again, the weight

of the power asymmetry within the commis-



sion came to the forefront. Additionally, the
Ministry of Health was advancing Resolu-
tion 810, which it had been preparing for
two years as part of the regulatory impact
analysis. The intention was to issue the re-
solution prior to the approval of the law and
thus claim that the law was unnecessary.

The final text was reconciled with the
minimum conditions necessary for a labe-
ling based on the most available scientific
evidence free from conflicts of interest. A
law was achieved that represented a further
step in the process initiated in 2016. Althou-
gh elements such as advertising measures
and restrictions on UPBF in marketing and
school environments were lost, a scienti-
fic standard for front-of-package warning
labeling was established, and some defini-
tions were incorporated. In other words, the
approved law, while not ideal, did advance
public health objectives aimed at preventing
NCDs.

Its discussion was also influenced by the
timing, for two reasons: first, due to the
effects of the pandemic, as public health
measures gained interest in the population.
Second, because, also due to the pandemic,
virtual sessions in Congress changed the
industry’s lobbying methods (Duque, T., and
Chavarriaga, S., 2021, Junio 27). It cannot
be concluded that industry interference
ended, but it is known to have transformed
and strengthened in some aspects that did
not depend on direct lobbying actions
on-site. As mentioned earlier, a common
form of interference was the inclusion of
propositions representing the industry’s
perspective, managed by some industry-
aligned congress members, even with texts
identical to concepts already presented by
the industry, especially by ANDI.
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It is also crucial to note that, alongside
this legislative process, progress was being
made in the regulation of front-of-package
warning labeling by the government, aca-
demy, and NGOs, with active industry par-
ticipation and prominence. This was on the
verge of undermining the legislative process,
seeking its archive once again. By this time,
Congress had already resumed in-person
sessions, so industry lobbying had intensi-
fied. Nevertheless, the labeling regulations
approved in the law are stricter than those
in Resolution 810.

Proceedings in the House
of Representatives

The PL was ambitious in many of’its contents,
including regulations for the industry and
provisions for certain state entities. In the
House of Representatives, opposition to the
project came from representatives of the
Partido Centro Democratico Party, such as
Christian Garcés, Gabriel Vallejo, and Jairo
Cristancho. The problematic points were
related to definitions, the conflict of interest
of officials responsible for regulation,
restrictions on advertising for certain
UPBFs, and front-of-package warning
labeling. All these points were going to
undergo transformations in the final draft,
and the positions that would be expanded in
the plenary session were laid out during the
first debate in the Seventh Commission.

The coordinating rapporteurs of the PL
(Mauricio Toro and Carlos Eduardo Acos-
ta) had different approaches to the project.

While Mauricio Toro defended the text in
its entirety as presented, only recommen-
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ding some additional definitions,” Carlos
Eduardo Acosta proposed a profound chan-
ge to the project’s text. An atypical situa-
tion, demonstrating the level of influence

of the UPBF sector in the PL, occurred in

As can be seen, Representative Acos-
ta consulted 13 companies or organizations
closely tied to the UPBF industry, four state
entities including three ministries, two or-
ganizations closely related to academy, and
only one organization close to civil society.
Deliberately, expert organizations such as the
PAHO and pioneering civil society organiza-
tions were ignored, and the participation of
companies was privileged.

The result was predictable: ANDI, ACTA,

the formal opinions requested by one of the
rapporteurs from entities that included com-
panies and industry associations, as seen in
the following list. (Imprenta Nacional de
Colombia, 2019, p. 15):

ONAC, and Team Food provided negative
opinions. Their arguments questioned: 1) not
following the recommendations of the Co-
dex Alimentarius, ii) the NOVA food clas-
sification system lacking scientific basis, 1ii)
the intake of ultraprocessed products being
potentially nutritious and not influencing the
presence of NCDs, and iv) NCDs being gene-
rated due to lack of education and nutritional
ignorance among individuals (Imprenta Na-

cional de Colombia, 2019, pp. 15-17).

7 Specifically, incorporating a definition of intrinsic sugars, distinguishing them from free sugars.
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Based on these opinions and meetings
with other types of ‘experts,” Representative
Acosta proposed a profound modification of
the articles, which included:

Some definitions without technical concepts
about the level of food processing, critical
nutrients, and obesogenic environments.

It created a National Intersectoral Council
for the Prevention and Control of NCDs
and assigned it various functions related to
this purpose.

It left under the responsibility of the na-
tional government the development of a
technical regulation on definitions and
front-of-pack labeling, and imposed a food
safety obligation.

It changed the obligation to create spaces
for the transmission of messages promoting
healthy lifestyle habits to simply “promo-
ting” them, although it encouraged that the
information be truthful and impartial.

It removed restrictions on advertising tar-

geting minors.

The rest of the articles were modified to a
lesser extent, except that this proposition eli-
minated Article 13, which addressed the is-
sue of conflicts of interest, and excluded any
mention of the topic in the rest of the arti-
cles (Imprenta Nacional de Colombia, 2019,
pp- 32-47). Indeed, without much discussion,
prematurely and with strong support, the
issue of conflicts of interest was completely
eliminated in the second debate. Undoub-
tedly, a triumph for the industry, which sa-
feguarded the revolving door practice and
protected the possibility of individuals close
to the industry participating as officials in its
regulation.

Thus, the text approved in the first de-

bate incorporated the perspectives of both
speakers. Some definitions were modified,
and the responsibility for regulating the te-
chnical aspects of labeling was assigned to
the Ministry of Health. The obligation for
the government to ensure the safety of food
products was included, and restrictions on
advertising were removed—although they
were later reintroduced.

Against all odds and despite the arduous
efforts of both the industry and certain
congress members and government officials,
the proposed law (PL) continued its process.
Prior to the second debate, the positions of
congress members Vallejo, Garcés, Motoa,
and Cristancho against the PL deepened.
The involvement of civil society, the
industry, and the government expanded,
as did the concepts and comments on the
project from, among others, the Asociacién
Nacional de Anunciantes, the Corporacion
Colombia Joven, the Red Académica de
Nutricién, the Food First Information
and Action Network- FIAN Colombia,
the Ministry of Finance, ANDI, Red
Académica en Colombia Libre de Conflictos
de Interés, Red PaPaz, Dejusticia, and the
Colectivo de Abogadas y Abogados José
Alvear Restrepo. During the progress of this
debate, positions centered around two key
aspects: 1) restrictions on advertising (which
were revived thanks to Representative
Toro), and 11) the acceptance of the scientific
foundations of the Nova system for food
classification, influencing both labeling and
definitions. In this context, interventions by
Civil Society Organizations (CSOs) were
crucial in refuting the industry’s stance on
the alleged lack of scientific basis for the
Nova System.

The stance of FIAN was one of the most
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articulate:

While some sectors have attempted to dis-
pute the degree of food processing as a valid
criterion for contributing to preventive heal-
th measures, to the extent that recently the
Ministry of Agriculture of Brazil spoke out
against the country’s dietary guidelines, the
truth is that technical bodies of the United
Nations such as the FAO, WHO, and Unicef
consider the Brazilian Guide an example to
follow. Additionally, the Ministries of Heal-
th in Canada, France, Uruguay, Peru, and
Ecuador have their dietary guidelines and
nutrition policies inspired by the Brazilian
model.

Furthermore, in 2016, the FAO praised the
Brazilian Guide and classified it as one of
the four most comprehensive in the world,
considering both health and environmental
aspects, comparing it with documents from
Sweden, Germany, and Qatar. In addition,
a letter sent by 33 renowned academics
from universities such as Harvard, Johns
Hopkins, Yale, and Cambridge seeks to
defend the dietary guidelines and states
that the technical note from the Ministry
of Agriculture of Brazil lacks a wvalid
foundation. The academics express that the
text “clearly written without knowledge of
scientific research on this topic, raises several
unjustified criticisms of the Brazilian dietary
guidelines published by the Ministry of
Health.” (FIAN Colombia, 2020, p. 7)

In turn, the Academic Network for the
Human Right to Adequate Food and Nu-
trition criticized the industry’s position for
disregarding both the Nova System and
its responsibility in the proliferation of
Non-Communicable Diseases:

This attack has been supported by industry
sectors in Brazil that see the Nova System
as an obstacle to their primary goal, which
1s to encourage the profitable consumption
of Ultra-Processed Food Products (PCU, in
Spanish). In our country, some industry sec-
tors have also joined these positions, lacking
scientific validity, and demand the removal
of any reference to PCUs and the use of the
NOVA system and the nutrient profile of the
Pan American Health Organization (PAHO)
as a scientific basis from some legislative ini-
tiatives in Congress. These initiatives aim to
advance regulations that warn about the ris-
ks of PCU consumption, advertising targe-
ting children and adolescents, and marketing
in educational institutions.

()

Just as legislative initiatives are
advancing in the country supported by civil
society to adopt strategies for promoting
healthy food environments in Colombia, the
National Business Association of Colombia
(ANDI) makes statements to the presidency
of the House of Representatives and its
members. Without significant scientific
basis, ANDI labels the designation of ultra-
processed food products as a “technical
error” and attributes the responsibility for
adopting healthy eating patterns and lifestyle
habits mainly to individual responsibility,
nutritional education, and the promotion of

physical activity.

()

These practices of Corporate Political
Activity by the industry, which interfere with
the implementation of favorable public food
policies for the population, using discursive
strategies that shift responsibility from the



industry and its unhealthy products to the
systematic violation of the Right to Adequate
Food and Nutrition and the right to health,
placing the entire weight of responsibility
on the individual, have been recognized in
recent studies in the Latin American region
and our country. These studies suggest that
they need to be identified, evaluated, and
regulated by government entities. (Red
Académica por el Derecho Humano a la
Alimentacién y Nutricion Adecuadas, 2020,

pp. 4-6)

The industry’s position remained unchan-
ged; on one hand, it attacked the scientific
foundation of the Nova system, and on the
other hand, it argued that advertising res-
trictions were excessive. The industry even
claimed that children aged eight and older
should have the critical ability to analyze
advertising and decide for themselves. (Aso-
ciacion Nacional de Anunciantes, 2020).
After the second debate and enduring all
possible delaying strategies, in which, fur-
thermore, the national government at the
time participated through officials from the
Ministry of Health and Commerce, the bill
that passed this test in October 2020 was
sent to the Seventh Commission of the Se-
nate in November of the same year.

Senate Proceedings

Once in the Senate, it took two months
for the secretariat to assign a rapporteur for
the bill. The Senate attributed the delay to
the House, while the House claimed that the
bill was already in the Senate. Although it
may seem incredible, everything indicates
that the whereabouts of Bill 347 of 2020
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(Senate) were not known. After this delay,
Senator Nadia Blel from the Conservative
Party was appointed as the rapporteur
coordinator. According to information
confirmed by Representative Mauricio Toro
in an interview with Cajar, the interference
extended to Senator Blel. Initially, there were
requests for her to decline the coordination,
and later, representatives from the Ministry
of Health , Ministry of Commerce, and
ANDI extended closed-door invitations.
The purpose of these meetings was to
persuade the rapporteur about the need
for the bill, arguing that the Ministry of
Health was already regulating the issue.
Senator Blel accepted these meetings under
the condition that Representative Toro and
his team would also attend (Cajar, 2020,
interview with Mauricio Toro).

It is worth reiterating that the strongest
opposition to the bill came from the Centro
Democratico Party and Cambio Radical
Party, parties, under the guidance of
Senators Gabriel Velasco, Milla Romero,
and Carlos Motoa. Their positions were in
line with those advocated by the industry
in various scenarios and in the concepts
presented. To the extent that, in one of the
debates, Senator Gabriel Velasco read a
portion of the concept presented by ANDI
as if it were his own (Voragine, 2021, 17
de septiembre). On the other hand, when
comparing the propositions of Senator Milla
Romero from the Centro Democratico
Party with the texts of the concepts from
ANDI, a striking similarity is found. Just as
an example:
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Source: CAFAR, own elaboration based on information_from the Colombian National Printing Office 2023

Undoubtedly, the industry also had sena-
tors who served as vehicles for their interfe-
rence and, openly, replicated their interests
in propositions to the bill. This situation was
denounced by Cajar, as a brief analysis of
electoral campaigns revealed that they had
received funding from companies related to
the PCBU industry or the sugar industry; a
situation that clearly presented a conflict of
interest.®

In the third debate, the bill did not un-
dergo significant modifications concerning
front-of-package warning labeling. However,
in the fourth and final debate, there were de-
lays because the President of the Senate, Ar-
turo Char, ensured that the bill occupied the
last positions on the agenda for discussion.
Three days before the end of the legislative
session, with Senator Blel on maternity leave,
Senator Char took advantage of a regulatory
gap to propose filing the report the next bu-

siness day with a new rapporteur. However,
Senator José Ritter Lopez from the Partido
de la U Party proposed himself as the rappor-
teur, preventing the bill from being archived
and paving the way for the next debate on
June 17, 2021.

One day before the debate on June 16,
2021, the Ministry of Health led by Fer-
nando Ruiz issued Resolution 810 of 2021,
establishing circular seals with more indus-
try-friendly cut-off points. This move aimed
to convey to Congress the narrative that a
law was not necessary since regulations could
be established through resolutions.

As pointed out by Representative Mau-
ricio Toro and Senator Angélica Lozano
during the final debate, officials from the Mi-
nistry of Commerce, the Ministry of Health,
and the Ministry of the Interior, in clear com-
petition with industry lobbyists, were making
a titanic effort to convince senators to chan-

8  Particular attention was drawn to Senators Milla Romero, Gabriel Velasco, Carlos Fernando Motoa, and José Ri-
tter Lopez, specifically regarding their funding. This is not to overlook the crucial role played by Senator Lopez in

the approval of the law.
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ge their votes or disrupt the quorum to sink
the bill. They sought to introduce a block of
propositions that modified it according to the
industry’s convenience. The intervention of
officials from these departments even occu-
rred at the moment of the vote.” Fortunately,
despite the industry’s strenuous efforts and
some officials of the national government, the
law would only need the reconciliation pro-
cess between the bills from the House and the
Senate, which was also expected to be cha-
llenging.

In addition to appointing ten reconcilers—
normally, two are appointed, unless there
are external pressures—of which seven were
against the bill, there was another delay, this
time led by the secretary in notifying the se-
nators. To further complicate the situation, the
congress members in the reconciliation pro-
cess requested the involvement of ANDI, Mi-
nistry of Commerce, and Ministry of Health.

In the end, entry was allowed for the
ministries, and significant modifications
were made regarding the complete removal
of advertising restrictions and definitions
to avoid association with ultra-processed
products. However, it was possible to include
in the article on front-of-package warning
labeling the introduction of the phrase
“greater scientific evidence free from conflicts
of interest.” In this way, a front-of-package
warning label in line with the original
objectives of the bill was safeguarded.

Despite everything, the Junk Food Law
became a reality on June 20, 2021. However,
its processing still faced obstacles, as it took

President Ivan Duque one month and ten

days to sanction it; he only did so on July 30,
2021. What should have been an automatic
process turned into an additional delaying

tactic.

The originally proposed front-of-package
warning labeling underwent modifications;
however, it represents a significant step in re-
gulation, primarily because it achieved:

All edible and drinkable products must
have it, categorized based on the level
of processing with an excessive amount
of established critical nutrients, and ac-
cording to the limits set by the Minis-
try of Health.

It must be of high preventive impact,
clear, visible, legible, easily identifia-
ble, and understandable for consumers,
with unequivocal messages warning
them of excessive contents of critical
nutrients.

The National Government and the
Ministry of Health tare given the au-
thority to regulate the maximum
parameters (form, content, design,
proportion, symbols, texts, maximum
values, colors, size, and location).
However, in issuing these regulations,
they must be based on the highest avai-
lable scientific evidence free from con-
flicts of interest, although they retain
the authority to use that provided by
the World Health Organization.

9  Onthe day the bill was approved in the Senate, Senator Angélica Lozano warned about lobbying on the social network
Facebook, through this link: https://www.facebook.com/angelicalozanocorrea/videos/204980088162420/

Interference and Capture: Common Practices in the UPFD Industry

The regulation of applicable criteria
for nutritional or health claims is also
left to the discretion of the Govern-

Artisanal and minimally processed
edible and drinkable products are
exempt from front-of-package labeling.

ment and the Ministry of Health.

mentioned measures.

Box 5
Warning labels are an urgent necessity

Front-of-package warning labeling is a measure that the World Health Organization presents as
cost-¢ffective for creating healthy food environments, an absolute necessity for the country..

1t 15 crucial to understand that this epidemic of obesity and overweight, along with hypertension
and diabetes, caused 44% of all deaths in the Americas region in 2017.

1 want to address a topic that is of special importance to Red PaPaz: the proportion of girls and
boys with overweight between 5 and 19 years old has been increasing dramatically. Let’s also
remember that obesity not only harms the health of girls and boys, but it limats thewr educational
achievements, reduces productivity at work by increasing absenteeism and presenteersm, and dvmi-
nishes real employment opportunities, among other consequences.

According to a study conducted by Red PaPaz in 2020, 81 % of people agree that lawmakers
should legislate to prevent non-communicable diseases associated with malnutrition. Additionally,
85 % of people believe that the government should prioritize the right to health over the interests
of junk food industries.

Why do we need front-of-package warning labeling? Because nearly 70 %o of Colombians believe
that current labels are difficult to understand or do not provide useful information; because labeling
protects the right to healthy eating, the right to access information, and the right to decide freely;
it safeguards the fundamental rights of girls, boys, and adolescents as outlined in our national
constitution.

What advantages does front-of-package warning labeling offer then?

1t clearly communicates when a product has an excess of critical ingredients such as sugars,
saturated fats, sodium, and sweeleners.

1t provides quick and easily understandable visual cues that enable consumers to identify these
unhealthy products.

1t allows consumers to make an informed decision.

1t enables the industry to innovate, reducing the quantity of critical ingredients that also serve
no nutritional purpose.

One year is given to regulate the afore-
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Both front-of-package warning labeling
and other measures contained in Law 2120
of 2021 are a significant achievement. This
success 1s attributed to various stakeholders,
including NGOs, academy, research centers,
networks,

medical associations,

Colombian society as a whole, and those

parent

legislators who supported the process in any

of the three attempts or throughout the more
than six years of persistence until its approval
and presidential sanction. These are victories
for Colombian society, as they reinforce the
protection of the rights to health, nutrition,
and information.

10 Intervention given at the forum cited by the Seventh Committee of the Senate on bills related to nutrition (2021, 22
de abril). https://www.youtube.com/watch?v=MqY6xZTu9F0&ab_channel=RedPaPaz
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A captured government,
an erratic State

Resolution 810 of 2021: Confuse and You Shall Reign

he process of regulating front-of-pac-

kage warning labeling in Colombia

was captured by the industry, re-
sulting in the issuance of Resolution 810 on
June 16, 2021. This administrative act was
issued within the framework of regulatory
impact analysis, on the same day the bill
was being voted on in the Senate to regula-
te front-of-package warning labeling. While
it may seem coincidental, it goes far beyond
being a mere chance occurrence. Thus, the
triumph of Colombian society in pushing
forward the Junk Food Law contrasted with
the triumph of the industry in obtaining the
issuance of this resolution. Since their usual
practices were not enough to stop the appro-

Resolution 810 was issued before the law...
one week or fifteen days, but it was before the law.

Fernando Ruiz!
Former Minister of Health

val of the law, the industry opted for a stra-
tegy to delay its implementation as much as
possible, a strategy called Resolution 810 of
2021. The industry’s message to Colombian
socliety was clear: even if you win, you don’t
really win.

Thus, under a supposedly democratic and
technical appearance, participation in the
formulation of Resolution 810 was opened
to the industry, civil society, and academy
so that they could make their observations
based on conflict-free scientific evidence.
However, the recommendations of NGOs
and academy were systematically ignored in
drafting the resolution, unlike the proposals
made by the industry.

11 Intervention by the then Minister of Health in the political oversight debate called by Representative Mauricio Toro
regarding the issuance of Resolution 810 of 2021, on June 3, 2022. https://www.youtube.com/watch?v=bNildOw-

JOdO&ab_channel=MinSaludCol
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President of Colombia (2018-2022) Ivan
Duque Marquez was the presidential
candidate who received the most funding
from the UPFD industry. When he served
as a senator (2014-2018) representing the
Centro Democratico Party, he opposed the
inclusion of a tax on sweetened beverages.
During his presidency, at least eleven
individuals associated with the UPFD
industry in some way were appointed to
high positions in the government. It was
foreseeable that any government initiative
related to this industry would seek minimal
impact.

Front-of-package warning labeling would
indeed be a relevant issue, as the public de-
bate had been on the country’s agenda since
2016, fueled by the advocacy of a civil society
increasingly sensitive to the issue and advo-
cating for its regulation. In that sense, all ac-
tors—civil society, the national government,
and the industry—would face challenging
situations based on their own interests. The
democratic logic dictates that the interests of
soclety and the national government should
eventually coincide. However, the paradox
was that the real alliance and communion
of interests occurred between the industry
and the national government. For example,
on August 5, 2019, at the Teatro Colon in
Bogota, the “Pact for the growth of the pro-
cessed food sector” took place between the
Government and the UPFD industry, with
the goal of boosting the growth of this sector
of the economy.

Within this framework, it was identified
that one of the bottlenecks for industry grow-
th was the pressure to regulate front-of-pac-

kage warning labeling through bills, which,
according to the industry, lacked technical
foundation. The proposed solution was a
technical working group between the indus-
try and the Government to review labeling
regulations and harmonize them with the
needs in external markets of interest, with a
notable absence of a human rights approach
and without the intervention of civil society.

The Ministry of Health’s position on
front-of-package warning labeling focused on
the need to update Resolution 333 of 2011,
which was considered obsolete at the time.
The ministry argued that it did not adequate-
ly protect the rights to information and heal-
th of the population, especially children and
adolescents. Therefore, in the first semester of
2019, an analysis of normative impact was con-
ducted. Due to the ministry’s erratic decisions,
existing mistrust, and evidence that decisions
regarding front-of-package warning labeling
were not based on the best available scien-
tific evidence without conflicts of interest,
Red PaPaz filed a popular action against
the Ministry of Health and other entities
on December 6, 2019. The main goal was
to achieve front-of-package warning labeling
based on the best scientific evidence free from
conflicts of interest. This popular action was
supported by NGOs such as Cajar, Dejusti-
cia, FIAN Colombia, and Educar Consumi-
dores. Similarly, Senator Juan Luis Castro
and the Attorney General’s Delegation for
the Defense of the Rights of Children, Ado-
lescents, Families, and Women joined as

co-plaintiffs.

On February 26, 2020, the Ministry of
Health presented a ten-point plan to the pu-
blic to advance the regulation of food labe-
ling and improve the nutritional information
of products. This proposal implemented the
Israeli labeling, which is globally recognized
for its lack of scientific studies and effective-
ness. Moreover, the countries of the Pacific
Alliance—Chile, Mexico, and Peru—had
already implemented the octagonal label
recommended by PAHO and WHO. Fi-
nally, it caused reluctance because the cir-
cular label with the phrase “HIGH IN” is
associated with positive situations, creating
confusion for consumers. The proposal was
enthusiastically received by the industry as
it was the result of their collaborative work
with the Ministry of Health. Thus, on July
27, 2020, the draft resolution adopting the
circular model was published, which was
problematic because it did not include a
warning to moderate consumption, maintai-
ned the phrase “HIGH IN,” included a po-
sitive circular label, and did not define the
differences between artisanal and minima-
lly processed, processed, and ultra-proces-
sed foods and beverages.

In the context of the ongoing popular
action, the presiding judge called for a
conciliation hearing with the parties. As
there was no consensus, it was declared a
failure. However, on November 25, 2020,
the Ministry of Health published another
draft resolution that included the phrase
“Moderate your consumption” and reduced
the implementation of labeling to six months
and the rest of the provisions to twelve
months. This draft resolution was published

A captured government, an erratic State

for less than 24 hours; any reference was
then removed, and the opportunity to
submit comments was denied. Due to this,
Dejusticia and FIAN Colombia submitted
a request asking the Ministry of Health for
an explanation. The Ministry responded as
follows:

Given that the mandatory thirty-day public
consultation had already concluded, the enti-
ty deemed it appropriate to initiate a new pu-
blic consultation on some adjustments to the
project, including the phrase and duration.
However, as of today, within the framework of
the international public consultation, the ini-
tial conditions of the project regarding these
two points remain unchanged. (Ministerio de
Salud, s.f)"®

This irregular behavior of the Minis-
try of Health, coupled with the fact that
the resolution project sent for international
consultation within the framework of the
World Trade Organization in February
2021 was similar to the ones presented on
July 27,2020, and November 25, raised con-
cerns. The change in the shape of the front
warning label reverted to being circular,
the phrase “Moderate your consumption”
was eliminated, and the regulation’s imple-
mentation was extended to 18 months. The
Ministry did not justify these changes, dis-
playing an undeniable appearance of bad
faith towards Colombian society.

A brief analysis of this resolution pro-
posal leads to the conclusion that, in seven
critical points for the protection of human
rights already enshrined in law, the Minis-
try of Health chose to issue a resolution that
aligned with industry requests, without ex-

12 Ministry of Health. ‘Response to Right of Petition from FIAN and Dejusticia.” Unpublished Document. 8.
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plaining why comments from international
organizations, civil society, and academy
were not accepted.

Resolution 810 of 2021 lowered the stan-
dard of protection for rights already establi-
shed in law and ignored available scientific
evidence that specifically suggests establi-
shing an octagonal front warning label sys-
tem.

The Ministry of Health acceded to
other industry demands, such as modifying
the cutoff points to comply only with 807 %
of the declared nutrient content and excee-
ding the declared critical ingredient quan-
tities by 207 %. These concessions reduced
the effectiveness of Resolution 810, as the
industry could present products with excess
critical ingredients as healthy. The resolu-
tion also allowed the inclusion of health and
nutritional property statements on products
with negative warning labels, contrary to
scientific evidence, causing immense consu-
mer confusion. Additionally, Resolution 810
removed all references to sweeteners, as re-
quested by the industry in their comments.
This is significant because scientific evi-
dence has shown that some sweeteners can
be harmful to health, so consumers have
the right to know if products contain these
substances to make informed consumption
decisions (Hall, K. D., Ayuketah, A., Brych-
ta, R., Cai, H., Cassimatis, T., Chen, K. Y.,
Zhou, M, 2019).

Despite these issues, the Ministry of
Health issued Resolution 810 on June 16,
2021, while the PL was being voted on in its
final debate in the Senate. In fact, the news
of its issuance reached lawmakers voting on
the set of propositions through Ministry of
Health officials, aiming to influence their

negative decision regarding the approval of
Law 2120 of 2021, known as the Junk Food
Law. This is further evidence of how:

(...) the exacerbated economic and political
power of legal corporations has permeated
the institutional architecture of Colombia
over the last decade, in regulatory domains
ranging from mining exploitation to the con-
sumption of ultra-processed foods associated
with the incidence of non-communicable di-
seases. (Salcedo-Albarracin, E. y Garay-Sala-
manca, L. J., 2021, p. 36)

When analyzing industry interference
in administrative institutional processes, it
becomes evident that, in the regulatory pro-
cess, interference does not operate directly
as 1s customary in the legislative process.
However, it is indisputable that other types
of interference and corporate capture of the
state also operate. Indeed, it is undeniable
that there was a differentiated treatment by
the Ministry of Health in favor of the indus-
try and to the detriment of civil society and
its organizations in institutional discussions
on the matter.

Although supposedly Resolution 810 aro-
se from a procedure based on the expertise
of the health ministry—conceived to tech-
nically and scientifically regulate matters
within its purview—what was observed in
the process was a politicized and ideologi-
zed Ministry of Health closer to the interests
of the industry and defending ideological
content that can and should be put forward
in legislative debates, rather than a health
department making decisions on a crucial
issue for public health, access to human ri-
ghts, and the strengthening of democracy
and institutional integrity.

We are the first country in Latin America where
the industry takes the lead. It says to the Government:
come and let’s work with icons, with shapes, with

lmats that serve Colombians

Camilo Montes
Director of the Chamber of Food - ANDI!3

The director of the Food Chamber of ANDI,
Camilo Montes, uttered the words in the epi-
graph on June 25, 2021, in an interview with
Noticias Caracol, nine days after the final de-
bate and approval of Law 2120 of 2021 in the
Congress of the Republic, and the providen-
tial — for the industry — issuance of Resolution
810 of 2021 by the Ministry of Health.

While Law 2120 required defining the
type of label based on the best scientific evi-
dence free from conflicts of interest, Resolu-
tion 810 opted for the circular label favoring
the interests of the industry and going against
the evidence, recommendations from con-
flict-free academics, international organiza-
tions, and the public health of Colombian
society.

Indeed, the national government’s
regulation through the process of formulation
and issuance of Resolution 810 of 2021 by
the Ministry of Health served the companies
and associations related to UPBF. It was a
strategy to obstruct, delay, and complicate the
implementation of Law 2120 of 2021, ignoring
the evidence, requests, recommendations,
and years of work by NGOs, the academic
community, representatives, and congress
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members who supported legislative processes
and ultimately approved the Junk Food Law.
It even disregarded recommendations from the
international community guiding public health
matters, such as the PAHO and WHO, among
others.

Among the most significant flaws of
Resolution 810, which on paper aimed
to update the regulations established in
Resolution 333 of 2011 regarding such a
crucial public health issue as the consumption
of ultraprocessed food and beverages, it is
striking that, in alignment with the private
interests of companies in the sector, the
Ministry of Health:

It omitted definitions regarding swee-
teners, caffeine, and foods based on
the level of processing.

It excluded sports hydrating or energy
drinks from front-of-package warning
labeling.

It proposed that, as a rule, even pro-
ducts with warning labels could make
nutritional property claims, with only
a few exceptions.

It allowed products with one or more
front-of-package warning labels to
make health property claims only
where the nutritional information ta-
ble is presented.

It adopted the circular shape and the
phrase “high in” as the front-of-pac-
kage warning label, despite evidence
of its inequity, lack of effectiveness,
and potential for confusion among
consumers.

13 Noticias Caracol. “Ley de comida chatarra: sjempresas hicieron lobby para que no se aprobara?” Noticias Caracol,
25 de junio de 2021, acceso el 7 de julio de 2021, https://noticias.caracoltv.com/salud/ley-de-comida-chatarra-em-

presas-hicieron-lobby-para-que-no-se-aprobara
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It excluded the successful octagonal
label applied in Chile, Peru, Uruguay,
Mexico, and Argentina, countries with
similar cultural and commercial cha-
racteristics to Colombia.

It ignored that the octagon symbolizes
a “stop” or “alert” signal and its suc-
cess lies in culturally perceiving it as a
danger sign.

It favored the use of a circular label
when, in Colombia, this label 1is
predominantly used as a quality seal,
doing so with the industry’s approval
and ignoring recommendations from
public health regulatory institutions
like the PAHO and the compared
experience of countries with economic,
cultural, and social characteristics
similar to those of Colombia.

It deliberately ignored the confusion
it would cause due to its contradiction
with the approved Law 2120 of 2021 at

the same time.

It set aside the ample available con-
flict-free scientific evidence but also
claimed the need to commission a
study on the subject, which predictably
resulted in the same recommendations
made for years by both PAHO and
WHO and civil society organizations.

It granted concessions to the industry
that reduced the effectiveness of Reso-
lution 810, allowing products with ex-
cess critical ingredients to be passed off

as healthy.

It is clear, then, that the formulation of
Resolution 810 did not consult or ignored the
available conflict-free scientific evidence. It is
evident that this decision favored the industry

and aimed to protect its economic interests
over the health and clear information of the
Colombian population. It is crucial to em-
phasize that the issuance of Resolution 810
in 2021 has led to the chaos that consumers
must still endure today.

Even with the issuance of Government
Resolutions 2492 of 2022 and 254 of 2023,
which modify Resolution 810 of 2021 un-
der President Petro’s administration, consu-
mers face a confusing and tangled scenario
without a clear pedagogical strategy. When
making daily consumption decisions, citizens
encounter: 1) products that should be labe-
led but lack seals, ii) identical products with
two different types of seals, 1i1) products that
should not be labeled but have either circular
or octagonal seals, and 1v) products with one
or more warning labels along with health or
nutritional property claims.

The level of confusion generated by the
issuance of Resolution 810 in 2021, its sociali-
zation, misuse, contradictions, lack of clarity,
untimely issuance, and neglect of the rights
and health of the population leave little room
to think otherwise than that this regulation
served the industry.

As an example of the repeated mistakes
of the Ministry of Health, according to its
response to a right of petition filed by Cajar,
between July 15 and September 22, 2021, the
Ministry of Health held meetings to socialize
the content of Resolution 810 with Grupo Exi-
to, Asograsas, Induarroz, Colombia Producti-
va, Logyca, Cisan, Invima, ILSI-Acodin, and
SENA." Three talks took place before the is-
suance of Law 2120, despite it being publicly
known since June 20, 2021, that the law had
passed its conciliation process. Six talks oc-

14 Ministry of Health. Response to the Right of Petition from the Colectivo de Abogadas y Abogadas José¢ Alvear

Restrepo. Bogota D.C. 2021.
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curred after the issuance of Law 2120 of 2021,

disregarding abruptly that the new law un-
dermined the basis of Resolution 810.

Moreover, it is known that the Ministry
of Health met with ANDI and ProColombia
on September 30, 2021, to analyze how
to coordinate Law 2120 of 2021 with
Resolution 810, caring little about the fact
that such a resolution contradicted Law
2120, which holds higher legal status.

Neglect, carelessness, traps, and arrogance
were exhibited by the Ministry of Health,

under the leadership of then-Minister Fer-
nando Ruiz, in a strategy that turned its back
on prevention and the guarantee of funda-
mental rights, such as the right to health for
Colombian society. Instead, it played into
the interests of the industry. For this reason,
then-Minister Fernando Ruiz was summo-
ned by Representative Mauricio Toro for a
political control debate. Representative To-
ro’s arguments can be seen in the following
excerpt, which contains the most relevant

parts of his intervention.

Box 6
It is that you do not govern for the ANDI, you govern for the citizens (...)

We have called for this political control debate due to all the difficulties that the front-of-package
labeling law for ultra-processed food, better known as the jJunk Food Law, has faced. Not only
during its passage through Congress due to the opposition from the Ministry of Commerce and
Health, but also regarding the tortuous path of regulation. I have to tell the minister that it has
been my greatest technical disillusionment in these_four years of work (...).

[In] the regulation of the Junk Food Law (...), I am talking about some traps that the Ministry
of Health, led by you, Minister;, has been setting for the regulation and the law, and that’s why
I’'m going to do an analysis {(...).

Here, the interests of the industry are not the primary concern. The supreme good of the health
of Colombians, the supreme good 1s the economy of Colombuians; this should be the supreme good.
But here, the good of the industry, which, as demonstrated, could change its formulas to better feed
people, as they have already done in other countries where labeling has been implemented, was

privileged (...).
The first topic I want to address is the excess of traps by the Ministry of Health and the national
government, Munster (...).

Opposing the approval of the Junk Food Law makes no sense. How ts it possible that the national
government and the Munustry of Health, which s precisely responsible for protecting the health of
Colombians, children, adolescents, have opposed the approval of the Junk Food Law hand in hand
with the Manistry of Commerce and hand in hand with ANDI?

Ten years of struggle, seven bills, three in these last four years, which_fell due to the lack of support



Interference, Capture, and Delay: Common Industry Practices

Jfrom the Munistry of Health, which was also the great absentee in this debate (...). Because it handed

over to the Mainistry of Commerce, I don’t know if by order of the president, the leadership of what
the discussion of the Junk Food Law entailed. And Ministry of Commerce was the main actor
in this government regarding the approval of junk food, of course, defending the interests of the
industry that does not want labeling because they don’t want to tell Colombians the truth about
what they are eating.

(...) People are decerved into buying their products, thinking that it 1s good for their families, for
thewr children, for themselves when what ts behind 1t is an excess of sugay; fats, and sodwum (...)
the economic interests of the industry are prioritized over the health interests of Colombians (...).

Trap number 1

Opposing the approval of a law that is fair for Colombians (...). In dictatorships, information
i ludden; in dictatorships, citizens are lied to. In a democracy, the truth is told so that people
are informed and know what they are eating (...). The ANDI says, and so does the minister
and the deputy minister of health, ‘Oh, people get used to labels, so it loses its effectiveness.”
That is not a decision that you should make to avoid labeling (...).

Trap number 2

(...) impose an inefficient labeling by inference from Resolution 810, which was drafied by the
industry (...). (...) a copy-paste of what the industry sent to the national government. T hey
Just signed it and changed a few accents. It became the most inefficient labeling, the only one
that has not worked anywhere in the world, which is Israel’s, confusing, tangled, full of colors,
little characters with word changes to say: “Industry, look, we labeled 1t, here’s what you want,
even 1f nobody understands it, because the more inefficient, the better.

(...)

When they saw that the bill was advancing in the Congress of the Republic, despite the lies of the
industry, (...) the Ministry of Health and the Ministry of Commerce received the photocopy of
what the industry wanted from ANDI, they signed it, and they delivered i, five days before the last
debate in the Congress of the Republic, on this bill, telling the congressmen: ‘Don’t approve the Junk
Food Law anymore. ..

(-..) They mix a hodgepodge of necessary things and throw in the labeling that the industry wanted,
which ANDI handed to me, saying they wanted it to be approved because it is ingfficient and useless.
And they tell the senators: ‘Don’t approve the law.” (...) It was the last day of sessions, and they
tell the president of the Congress to move on with other projects.

That is a trap; that is disloyalty to the citizens. But what they did not tell the congressmen is that
it was Resolution 810 that the industry wanted. A resolution that talks about a confusing labeling
50 that chaldren and adolescents cannot understand 1t, because we are talking about an octagonal,
monochromatic labeling that talks about excess and does not bring little drawings or colors. This

The regulation at the service of the industry: Resolution 810

is s0 that a chald who s just learning to read can recognize it, so that a person who does not
have much education, as may happen here, can understand it as easily as someone who does.
But what does the resolution say... a labeling of circles, with yellow, red, green colors, which
does not talk about excess, but about being high. It brings a little drawing of a salt shaker, of
butter; to make 1t look nice and to confuse people and make them think that it is good and not
bad. That’s what you put in 810, Minister. You should be ashamed of this. The industry
wanted that. Where has that labeling worked? Nowhere in the world, nowhere. Israel adopted it
because of industry influence, and the WHO and PAHO are clear that it has been the biggest
Jailure of a global labeling (...).

(...) Fortunately, the Congress of the Republic managed to understand the trap you wanted
to set, and I managed to stop 1t. I had to go in the midst of the pandemic when there was
semi-presence, to speak and grab the congressmen to tell them: “They are deceiving you. What
the Munister of Health and the Munister of Commerce are doing s decewing us.” And I start
calling one by one, and look how I confronted you, Minister: in the plenary session of the Senate
of the Republic, I was sitting with the few who were present, calling my colleagues because on
the other side were the Ministry of Health and the Ministry of Commerce with an Excel sheet.
A photo that Senator Angélica Lozano would upload to social media, where they were calling
you, telling the senators: ‘Do not vote, vote against it, we already got the resolution we sent you,
do not vote, sink the project, vote against it (...).” One hundred thousand people, Minister; one
hundred thousand people per year are getting sick from non-communicable diseases derived from
poor nutrition. And you allied with the industry for that to happen (...). A serious trick and

trap (...).

So they tell me that it turns out that Resolution 810 talks about so many things within that
labeling, and that is why they cannot repeal it. Sorry: of course, they can partially repeal it if
they wanted to, 1f they felt like it, but no. So, what I still cannot understand today, decewing
senators, manipulating public opinion, Minister, saying that civil organizations, academy had
participated in the agreement of this resolution.

(...) How can you then say that cwil organizations participated in the agreement and construc-
tion of that when they did not? The literal A of the answer to question 11 of the questionnazre,
and I want to read question 11 so that you can see it, what I still cannot figure out, Minister,
says: in multiple interviews, it has been stated that Resolution 810 was built together with pu-
blic entities and guilds, what was the participation of guilds and companies in the construction
of Resolution 810, what s the impact of guilds and companies that speak about regulation?
(...) Here, it was the industry that spoke. Eight against three. Here, the ANDI for food spoke,
here, the ANDI for beverages spoke, Asoleche, Incontex, Sinipalma, Asocaiia, and on behalf of
cwil soctety, academy, Educar Consumidores, and the Universidad faveriana. . .

In the furst paragraph that is the answer to question number 12, and I read it to you, Minster,
the spokesmen for the ultraprocessed food and sugary drinks industry have pointed out that
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Minister Ruiz’s response speaks for itself; regulation of public health policies. In Box 7,
in a sort of acknowledgment, he revealed  some excerpts from his intervention.
that indeed, the industry intervened in the

15 Political oversight debate with the Minister of Health: Why has there been a delay in the implementation of the
#JunkFoodLaw, and how much longer must we wait for it to be enforced? https://www.youtube.com/watch?v=bj-
JOSNumZH4&ab_channel=MauriciocloroO
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Box 7
(-..) We also have to talk and work with the industry...

1. What has been happening in the process? Obviously, since 2019, we started a discussion with
cwil society that has presented us with some demands, some absolutely respectable requests regar-
ding junk food. The ministry has been collecting them since 2019, but obviously, we also have
to talk and work with the industry because this is not a unilateral issue, and no
policy is entirely unilateral.

As you yourself, representative [addressing Representative Toro], pointed out, there are effects in
the industry, and these effects also occur in small and large companies. Therefore, it is necessary
to conduct this review together.

2. The meetings that must necessarily take place, the open working groups, for which there are mi-
nutes and attendance lists, in which the issues have been discussed with the industry, civil society,
and all those concerned. (.. .)

3. What are the stages undergone for the issuance of Resolution 8102 There has been an assertion
that I think ts important to correct. It has been presented and attempted to be portrayed in the media
as if Resolution 810 was a resolution that the Ministry of Health worked on with the industry
and then imposed it. The reality really doesmwt support that in any way. We started in 2019 with
a proposal that emerged from different actors. There was a pending popular action that has not
yet been ruled on. A series of feedback meetings were held, obviously with civil society and the
industry. A nutritional labeling decalogue was presented in February 2020. A regulatory impact
analysis was conducted in March 2020, and a resolution project was developed. A national
public consultation was conducted, a ministerial request was made, along with other agencies for
stmultaneous procedures, and an international public consultation was carried out that determined

the scope of Resolution 810.

When it is claimed that Resolution 810 is competing, as has also been suggested in the media,
with the law, I want to remind you that Resolution 810 was issued before the law. A week or 15
days before, but it was before the law. Therefore, the law defines terms under which Resolution
810 continues to function until it is supplanted or replaced by a resolution that, through regulatory
means, addresses or raises issues defined in the respective law.

The central argument made by the plaintiff, and I believe it is the central argument here, that all of
this was cooked up with the industry and that the industry sat down with the Ministry of Health,
and somewhere in private rooms, they sat down, and the president of ANDI, with whom I have
very rarely actually met to discuss other issues, and never about this one, handed us a resolution
project, and we adopted it. This overlooks the fact that this resolution was discussed and talked
about with the industry. I have here something that I am going to allow myself to read, which rea-
ched the acting minister at the time before issuance and at the time it was put up for consultation,
and a decalogue of what Resolution 810 should be was proposed.
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T hese indwiduals approved points 2 to 8, it is in writing, a letter was filed with the Minustry
of Health of Colombia. That is the decalogue. Points 2 to 8 are written, I won’t go into each
one, but you look at the different points, they appear as presented by the Ministry of Health,
including the circular labeling, high in added sugars, high in sodium, high in saturated fats.
Accepted by these important representatives of civil society who today, I understand, are part of
those complaining and have raised this campaign over the past few monts.(...)

4. And what does this article say? I am going to read the important part so that the entire
Colombian public takes it into consideration. «The national government, led by the Ministry of
Health and Social Protection, will regulate the technical parameters of this labeling, defining
the form, content, figure, proportion, symbols, texts, maximum values, colors, size, and location
of the packaging that will contain them, based on the best available scientific evidence and free
Jrom conflicts of interest.

And there are two important topics here because the media have also called me to ask: why haven’t
you already adopted hexagonal labeling? Well, ladies and gentlemen, if the law had told me: adopt
hexagonal labeling now, I would issue a resolution and say, in accordance with the law... an
article on hexagonal labeling. It doesn’t tell me that; it tells the ministry: based on the best
available scientific evidence and free from conflicts of interest. This means, in technical terms,
that we have to search, given that the ministry had already taken a position
in favor of the circular form of labeling, it clearly requires a study or
analysis by a qualified entity to tell us which labeling form we should
adopt. And that has been absolutely clear and transparent in the way the ministry has been
handling the issue. What this analysis tells us s what we must clearly accept and adopt. 1t’s
not what the health minister says, it’s not what a professor at the National University or the
Javeriana University says; it’s what a specific technical study, free from conflicts of interest,
executed and reviewed by a qualified entity, specifies based on the evidence, as is done in all
regulatory analyses, and based on that, it outlines what should be the respective adoption or
what is recommended to adopt front labeling.

What has been the regulatory process? The law was enacted on Jfuly 30. The Ministry of
Health has had to face at least four or five absolutely important effects: the pandemic effect,
clearly. Throughout last year, many research centers in the country were closed, with no
contracting capacity, and obviously, we had to face the fact that there was no availability of
anyone who could conduct the studies. “laking that into account, unfortunately, the process of
Suture appropriations was not accepted. To address the issue, since September, two months afler
issuance, a direct contract was sought with the Institute of Health Technology Assessment,
which 1s an entity attached to the Ministry of Health but vs a mixed-nature entity that conducts
all evaluations in the country. We only started, dear representatives, in September, and there
us evidence of that, that we requested the study, worked with them, and said lets do the study
through them for the labeling. It turns out that in fanuary, when the issue was brought up, in
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December; sorry, when the issue was brought up, the Ministry’s Contracting Commattee did
not approve the contract with the IETS, considering that there were several centers with greater
capacity that could conduct this analysis, and we could not make a direct contract. (...)

5. Since September of last yeas; a campaign has been launched through various media channels,
exerling pressure and employing a strategy of legal conflict against the Ministry of Health,
along with public exposure through campaigns and prime time advertisements across different
media outlets. Our estimations indicate that at least 1.4 billion pesos have been invested in
these advertisements. 1.4 billion pesos, concerning an issue where a simple dialogue between
cwil soctety or interested parties with the Ministry of Health could have provided the clarity
we have today. I wonder, what sense does it make to spend billions of pesos in campaigns
pointing fingers at the Ministry of Health, targeting the health minister, clearly attempling
lo generate distrust and lack of credibility in an institution like the Muinistry of Health, to
achieve effects that are not_fully understood.

Furstly, who finances these billions? 1t 1s financed by parents who pay, we contribute to certain
entities. If that’s the case, is it money well spent? If so, shouldn’t it be invested in campaigns
Jor children to have better access to_food, and once labeling is implemented, to educate people
on how to read and understand 1t? Sometimes, as experts, we forget that people need to be
taught how to read a label. Or in other areas that are much more relevant, some of the other
strategies to address the issue of obesity. What are the motivations behind this? Motiwations
to undermine the credibility of the regulatory body of the Minustry of Health. The Ministry
of Health is a technical entity. (...)

We are not a health authority beholden to anyone, to any interest. Hopefully, because the latest
advertising suggests that this government was not capable, let’s see if the next candidates will,
indeed, regulate junk food. The question is: are the intentions behind this to politicize the actions
of the Manistry of Health? If that is the goal, we are in serious trouble. And if those financing
this are international organizations, because I have no idea who funds this, those organizations
need to be told that they are very mustaken. This is not South Sudan; this is Colombua, a rule-of-
law state with regulations, which may be lengthy and delayed, yes, but in the end, there is respect

Jor institutionalism and the population. And that is what the Munistry of Health represents.
Fernando Ruiz'"®

Exministro de salud
2 de junio de 2022

0Od0&ab channel=MinSaludCol

16  Political oversight debate on Resolution 810 of 2021, June 3, 2022, https://www.youtube.com/watch?v=bNildOw-
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Both in the textbox and in the recor-
ding of Minister Ruiz’s intervention in the
political control debate, explicit acknowle-
dgment from the Ministry of Health regar-
ding the non-compliance with Law 2120
of 2021 is evident. There is also a refusal
to accept scientifically sound evidence free
from conflicts of interest in the decision to
use the circular label. The recognition that
the ministry was on the verge of proceeding
with a direct contract with an institution
lacking the capacity to perform the requi-
red analysis is acknowledged. Lastly, there
is an expression of uncontrolled anger and
frustration towards NGOs and civil society
in general for fulfilling their role and defen-
ding the rights of Colombian citizens.

With this backdrop, the government of
President Ivan Duque Marquez concluded
a period characterized by constant industry
interference, the implementation of delaying
strategies requiring the approval of various
actors, the consistent and shameless
disregard for the best available scientific
evidence free from conflicts of interest,
executive participation in defense of private
interests at the expense of the right to access
information, health, and proper nutrition
for Colombian citizens.

On August 7, 2022, the government of

President Gustavo Petro was inaugurated,

adopting a progressive stance. Progressive
governments in the region have consistently
moved towards front-of-package warning
labeling with an octagonal seal, as depicted
in the following graph. Undoubtedly, it
i1s a significant factor that in progressive
governments, legislation and regulation on
sensitive issues with numerous conflicts of
interest, such as those related to the UPFD
industry, tend to advance.

In countries like Brazil and Colombia,
during ultra-conservative governments, a
warning labeling system was preferred that
satisfied industry interests. In Colombia,
with the advent of a progressive govern-
ment, Resolution 810 was modified to adopt
a front-of-package warning labeling based
on the best available scientific evidence free
from conflicts of interest.

It is essential to conclude this section by
reiterating that, indeed, the economic and
political power of corporations has mana-
ged to undermine the institutional structu-
re. Consequently, the role of civil society is
becoming increasingly relevant and neces-
sary. Civil society will be the sole guarantor
that regulations of laws, norms, or policies
are never again at the service of private in-
terests, as was the case with the specific re-
gulation that benefited the UPFD industry.


https://www.youtube.com/watch?v=bNild0wJOd0&ab_channel=MinSaludCol
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Resolution 810 shows no mercy

The judiciary has ruled
on the class action lawsuit

As part of the Class Action filed by civil so-
ciety organizations, on November 22, 2022,
the First Section, subsection A of the Admi-
nistrative Court of Cundinamarca issued a
favorable judgment in support of collective
rights and interests related to public health,
consumers, and users. The court decided:

1.1 ORDER the Ministry of Health and Social
Protection to, as soon as possible and in ac-
cordance with established procedures, conclude
the process avmed at issuing the administrati-
ve act that will modify Resolution No. 810
of 2021, wssued by said entily, in accordance
with the provisions of Article 5 of Law 2120
of 2021. The Munistry of Health and Social
Protection must consider, for this purpose,
the best available scientific evidence free from
conflicts of interest, as contained in the study
conducted by the Unwersity of Antioquia on
Sront-of-package labeling for certain foods.
Once notified of this ruling, the Ministry of
Health and Social Protection must provide
monthly reports on the compliance with the
order given in this ruling, indicating precise
details of progress and outcomes.

1.2 ORDER the formation of a Compliance
Verification — Commattee,  led by  the
Adpudicating Magistrate of this ruling and
composed, n addition, by the Minister of
Health and Social Protection, the Public
Prosecutor, and the legal representatives of
the Colombian Corporation of Parents and
Mothers (Corporacion Colombiana de Padres
9 Madres), Red PaPaz, and the Colombian

Consumer Education Association, Educar
Consumidores, as well as Fian Colombia.

This ruling sets in motion the process
of modifying Resolution 810 of 2021 in its
critical aspects: 1) front-of-package warning
labeling, 1i) the scope, definitions, general
requirements, authorization parameters for
depleting existing labels, the use of stickers
and supplementary labels, and 1ii) the tran-
sition period for implementing the technical
labeling requirements. Its effective date was
determined to be June 14, 2023.

Nullification Action — Dejusticia:

The Industry Defending
Circular Labeling

On November 22, 2021, the NGO Center
for the Study of Law, Justice, and Society
(Dejusticia) filed a lawsuit before the Ad-
ministrative Jurisdiction alleging nullity
against Resolution 810 of 2021 through a
simple nullity control, contending that this
administrative act suffered from false mo-
tivation, abuse of power, and infringement
of the national and international norms and
standards on which it should be based (De-
justicia, 2021, 17 of November).

In this lawsuit, Dejusticia pointed out,
among other things, that, along with various
civil society organizations, it had argued
that the seal established in Resolution 810
of 2021 did not align with the best available
scientific evidence free from conflicts of in-
terest, “(...) as it has only been implemented
in one country (Israel) and recently, so there
is no solid evidence confirming its impact”

(Dejusticia, 2022, 5 of July).
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Likewise, it stated in the nullity lawsuit
that “(..) the Ministry favored circular labe-
ling due to pressure from the ultra-processed
food industry, which interfered both in the
approval process of the Law and in the cons-
truction of the Resolution with the Govern-
ment”.

In order to support this argument, Cajar
filed a supporting document in this nullifica-
tion process. In it, it was reaffirmed that Re-
solution 810 of 2021 was issued with an abuse
of power, as it favored the proposals made by
the ultra-processed products and sweetened
beverages industry, ignoring the comments
and proposals made by academy and civil so-
ciety organizations, as well as conflict-of-inte-
rest-free scientific evidence.

Within the framework of this process,
ANDI also submitted a supporting document
defending the circular labeling model adopted
by the Ministry of Health. In its document, this
trade association representing the interests of
the industrial sector of ultra-processed products
and sweetened beverages, classified the accu-
mulation of scientific evidence presented by the
plaintiff’ organization as mere perception sur-
veys (as did the Ministry of Health in response
to civil society’s complaints). In this sense, they
argued that we were not facing any scientific
evidence, and therefore, the Ministry of Health
could “(...) without the need for any explanation
(...)” choose the circle as the geometric shape for
the front-of-package nutritional labeling™.

On the other hand, ANDI acknowledged,
in the face of the abuse of power charge, that
this trade association, as such, had “(...) every
right to represent the legitimate interests of
its members before various authorities,” and
that for this purpose, “(...) engages in lobb-
ying activities before the Congress of the Re-
public (...)".

Furthermore, regarding the pact for the
growth and job creation in the processed
food sector concluded between the national
government and various trade associations, it
recalled that the proposed solution in it is to
“Form a technical committee to review labe-
ling regulations and also to harmonize these
regulations with the needs in external mar-
kets of interest (including front-of-package
labeling).” In other words, this pact never ai-
med to align front-of-package warning labe-
ling with the general interest but rather with
the specific interest of the PCBU industry.

In that context, the interference of the ul-
tra-processed products and sweetened beve-
rages industry in support of circular labeling
extended from the design of front-of-package
labeling in the Ministry of Health’s internal
administrative procedure to the nullification
process initiated by the human rights advo-
cacy organization, Dejusticia. This was done
with the aim of defending the specific inte-
rests of this sector against the demands to
adopt front-of-package warning labeling ad-
vocated by civil society organizations dedica-
ted to the promotion of human rights.

Parallel to the annulment action, Cajar
submitted a request for the Ministry of Health
to undertake a direct revocation of Resolution
810 of 2021 due to: 1) being contrary to Law
2120 of 2021, and 11) running counter to the
social and economic order of the country
by positioning, promoting, and socializing a
labeling model to the public and the business
sector that should imperatively change upon
the implementation of Law 2120 of 2021.

The regulation at the service of the industry: Resolution 810

As expressed in the corresponding text,
the prevalence of the general interest is a
fundamental principle upon which the Co-
lombian social rule of law is founded. This
principle guides its essential purposes and
the exercise of public functions. Consequent-
ly, administrative functions in Colombia
must serve general interests and be carried
out in accordance with the principles of due
process, equality, good faith, participation,
responsibility, transparency, morality, effi-
ciency, economy, speed, impartiality, and
publicity.

In response, the Ministry of Health is-
sued Resolution 2076 on December 9, 2021,
resolving the request for a direct revocation
against Resolution 810 of 2021. The decision
was made not to revoke Resolution 810, ci-
ting the following arguments, among others:

Resolution 810 of 2021 does not violate Law
2120 because it was issued earlier. Since it was
issued before, it cannot be claimed that the le-
gal obligations outlined in the law extend to
the text of the Resolution. This is because, at
the time of its issuance, the sanction of the law
was a mere expectation.

Due to the “rigorous” process involved in the
construction of Resolution 810, adhering to
international principles regarding the best
scientific evidence and aiming to address
an issue for the benefit of the Colombian
population, it cannot be claimed that it
undermines the social and economic order
of the country. It is worth noting in this
argumentation that the complaint raised in
the request was left unanswered.

It was argued that there was no conflict of
interest, and any decision made in the cons-

truction of the resolution was based on scien-

tific evidence rather than the interests of the

industry.

Regarding the disparity between the law and Re-
solution 810, the Ministry maintained that:

In this scenario, this Ministry is currently
reviewing, both technically and legally, the
provisions of Article 5 of Law 2120 of 2021
concerning Resolution 810 of 2021. Based
on the results of this analysis, the need for a
study that provides the most available eviden-
ce on front-of-package warning labeling and
all parameters described in the Law will be
assessed. If this study indicates a need for a
modification to the regulations, this Ministry
will take the necessary steps within the legal
timeframe provided for this purpose.

Upon comparing Resolution 810 of 2021 with
the Law 2120 of the same year, no blatant dis-
parity is evident between the two. Statements
such as the possible confusion of the labels
are subjective assessments and can be verified
by reviewing pages 43 to 47 of the aforemen-
tioned Resolution. The fact that the option
considered the best by the petitioner was not
embraced is not, in itself, a charge that allows
the dismissal of the work carried out, labeling
it as biased or endorsed by the industry. (Mi-
nisterio de Salud, 2022)

At this point, it is noteworthy that, on the
one hand, the ministry asserts that it was
rigorous in adhering to international prin-
ciples regarding the best scientific evidence.
However, it simultaneously mentions that
there is consideration for the need to under-
take a study that provides the most available
scientific evidence. This implies an implicit
acknowledgment that the ministry may not
currently possess the most robust scientific
evidence and may not be able to gather it.
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Furthermore, it is important to note that
the ministry’s argumentation concerning
the point about the violation of the country’s
social and economic order does not address
the organization’s requirements questioning
the economic and social impact that the im-
plementation of labeling without the stron-

gest scientific evidence could have.

On the contrary, the ministry focused
on promoting, as a counterargument, that a
possible confusion of the labels is a subjecti-
ve assessment—as also asserted by ANDI in
the annulment action process—when they
had already publicly acknowledged that
circular labels are associated with quality
in the country. Due to the requirements of
Article 5 of Law 2120 of 2021, it was neces-
sary to reconsider this measure under con-

flict-of-interest-free scientific evidence.

Therefore, there is an acknowledgment
that, indeed, Law 2120 of 2021 is binding,
and its entry into force rendered Resolution
810 of 2021 void; especially considering
that this article was known to the Ministry
of Health, as it actively participated in the
legislative debates of House Bill No. 167 and
Senate Bill No. 347 of 2020. In fact, this
prior knowledge, along with the urgency
that characterized the process of publishing
Resolution 810 of 2021, highlights that the
administration preempted Law 2120 of
2021 deliberately and with the intention of
opposing the demands of civil society. These
demands were aimed at ensuring that the
administration’s actions regarding front-of-
package warning labeling were in line with

conflict-of-interest-free scientific evidence.

After the lengthy process of revealing that
Resolution 810 of 2021 did not meet the
scientific standards required by Law 2120 of
2021, on February 9, 2022, the Deputy Mi-
nister of Health announced that they were
initiating a competitive process to make
modifications to the labeling in accordance
with the strongest scientific evidence.

In this context, on April 28,
2022, the Ministry of Health opened the
contracting process MSPS-SMC-005-2022,
with the objective of “evaluating the
strongest available evidence to establish
forms, colors, sizes, captions, and location
of front-of-package warning labeling for
processed products in Colombia”.

At the request of civil society organiza-
tions, it was established as a criterion in this
contracting process that the technical team
to be hired should not have a conflict of in-
terest. Additionally, the technical evaluation
of conflict of interest in the studies to be
analyzed was requested as a technical exclu-
slon criterion.

Following the aforementioned, the
University of Antioquia was ultimately
selected, and on July 29, it delivered a
study titled “Technical Document of
the Results of the Systematic Review of
Conflict-of-Interest-Free  Literature  on
the Shape, Content, Figure, Proportion,
Symbols, Texts, Colors, Size, Location
on Product Packaging, among others, for
Front-of-Package Labeling.” In this study,
it concluded that the features that front-
of-package warning labeling in Colombia
should have, following the strongest available
evidence without conflict of interest, are:
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Shape: Octagonal
Color: Black, white border

Location: In the upper third of the main
display panel

Warning Text: “EXCESS IN” critical nu-
trients related to the EC recommended by

PAHO/WHO (i.e., sodium, free sugars,
total fats, saturated fats, and trans fats),
with the caption: “Contains sweeteners,
not recommended for children”.

Regulatory Entity Text: “Ministry of
Health” (...).

They represented this as follows:

EXCESO EN |§] EXCESO EN |§| EXCESO EN |§] EXCESO EN |§| EXCESO EN

SODIO GRASAS GRASAS GRASAS AZUCARES
TOTALES )| SATURADAS TRANS LIBRES

Ministerio Ministerio Ministerio Ministerio Ministerio
de Salud de Salud de Salud de Salud de Salud

CONTIENE EDULCORANTES,

NO RECOMENDABLE EN NINOS/AS

Ministeriode Salud

As a result of this conclusion, on August
1, 2022, Health Minister Francisco Ruiz
announced that it was “(...) necessary to
modify Resolution 810 of 2021 regarding
front-of-package warning labeling (...).” In
this regard, he published a draft resolution
on the website to amend Articles 2, 3, 16,

Graphic created by the University of Antioquia

25, 32, and 37 of Resolution 810 of 2021,
incorporating all the recommendations
made by the University of Antioquia. He
also opened a public consultation period
for comments and observations until

Tuesday, August 16, 2022.
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17 Available at: A consulta publica resolucién para etiquetado frontal de advertencia (minsalud.gov.co)



https://www.minsalud.gov.co/Paginas/A-consulta-publica-resolucion-para-etiquetado-frontal-de-advertencia.aspx

Ministry of Health doesn’t give up:
last attempt to delay

Despite the fixed deadline for the public con-
sultation on the modification of Resolution 810
of 2021, on August 11, 2022 — four days after
the inauguration of President Gustavo Petro —
the Ministry of Health and Social Protection
released a press release titled “Information for
Stakeholders,” announcing an extension in the
time frame for the public consultation on the
modification project. It also announced the es-
tablishment of working groups for up to six (6)
months, with the participation of the national
government — Ministry of Health, Ministry
of Commerce, Industry and Tourism, Natio-
nal Planning Department, Invima, a delegate
from the Presidency of the Republic, and in-
dustry representatives.

Anticipating the delay strategy promoted
by outgoing Ministry of Health officials,
Cajar sent a petition to the ministry
expressing concern about this new attempt
to delay and requesting the exclusion of the
industry from these working groups. The
ministry responded that:

[it was] decided to extend the national pu-
blic consultation period for the modification
project of Resolution 810 of 2021 to ensure
broader participation from the general pu-
blic, considering the potential impact of the
proposed changes in the form, wording, and
proportion of the warning seals. It was consi-
dered important for the general community to
have more time for analysis and submission of

comments. (Ministerio de Salud, 2022, 10, 10)
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Moreover, they indicated that “[tJhe sco-
pe of these technical working groups was de-
signed to listen to civil society (including the
food industry) about their experiences with
some products that have already implemen-
ted the labeling outlined in Resolution 810 of
2021 (...)". It was also mentioned that this de-
cision was made “by officials belonging to the
senior management who, at the time of the
publication, were part of the office of the for-
mer Minister of Health and Social Protection
(...)” (Ministerio de Salud, 2022, 10, 10).

Atfter this response, and surprisingly, on Oc-
tober 27, 2022, the Fifth Section of the Council
of State, in response to an action promoted by
citizen Carlos Mario Salgado Morales, ordered
the Ministry of Health, in compliance with the
mandate contained in the second paragraph of
Article 5 of Law 2120 of 2021 and within a pe-
riod of two months, regulate the technical para-
meters of front-of-package labeling as required
by Law 2120 of 2021.

Despite announcing the establishment of
these working groups, as well as the intention
to postpone the modification of Resolution
810 of 2021 for another six (6) months, under
the mandate of Dr. Carolina Corcho as the
incoming health minister in President Gus-
tavo Petro Urrego’s government, no instruc-
tions were given for the development of these
working groups. In other words, it was deci-
ded not to establish these working groups and
to continue with the process of modifying the
administrative act, complying not only with
the satisfaction of the general interest but
also with the ruling issued by the Tribunal of
Cundinamarca and the Council of State.
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Comments on the public
consultation regarding the
modification of Resolution 810

During the open national consultation to
modify Resolution 810 of 2021, according
to the Ministry of Health, “a total of 1,573
comments were received in the national
consultation, 830 from individuals and 71
from legal entities (...)” (Ministerio de Salud,

2022, 11, 17).
According to the Ministry of Health, the

comments were analyzed using the following
methodology:

(...) Reading and review of the comment,
Analysis of the comment in relation to the
regulatory proposal, Analysis of the evidence
supporting the comment, Decision on the sta-
tus (accepted or not accepted) by the technical
team, Preparation of the entity’s considera-
tions regarding each comment. (Ministerio de
Salud, 2022, 11, 17)

Additionally, the Ministry of Health re-
ported that, according to this methodology,
each comment was analyzed with scientific
evidence support, accepting only those that
met these criteria:

(1) Were consistent with the regulatory pur-
pose. (i) Aimed to defend public health and
improve the information provided in the
front-of-pack warning labeling. (i11) Complied
with the mandates established in Article 5
of Law 2120 of 2021. (iv) Were supported by
scientific evidence free of conflicts of interest.
(v) The received comments were related to the
articles under national consultation. (vi) Im-
proved the wording, understanding, and form
of the regulatory project. (vii) Improved the

implementation or form of inspection, survei-
llance, and control of the regulatory project.
(Ministerio de Salud, 2022, 11, 17)

In response to the petition submitted by
Cajar, the Ministry of Health stated that out
of the 759 comments received during the pu-
blic consultation process, 129 comments were

accepted. (Ministerio de Salud, 2022, 11, 17).

During this public consultation, the
industry participated and, in their comments,
opposed the modification of Resolution
810 of 2021, particularly regarding the
characteristics of labeling, the nutrient
profile, and limits based on the PAHO
model, the inclusion of definitions such as
processed and ultra-processed food, among
other points (Ministry of Health, 11, 17,
2022). They opposed the introduction of
the label warning about the content of
sweeteners,’” the prohibition on other labels
or nutritional declarations on products
with warning labels,”” and the deadlines
established for implementing the octagonal
label and exhausting the circular one.

Among these interventions, the multina-
tional company Kellogg defended the circular
labeling model, stating that:

(...) it would be advisable to wait for its imple-
mentation to review possible improvements or
adjustments that may be required, thus avoi-
ding the need for modification without mea-
suring the results of its implementation. This
approach prevents additional damages and
costs to producers and marketers (...). (Minis-
terio de Salud, 2022, 11,17)

In response to similar comments, the Mi-
nistry of Health was clear in indicating that:



(...) the normative project aims to improve
health, which is a right of individuals, through
clear, truthful information that allows them to
make healthy decisions in their diet and was
the result of a search for scientific evidence
free of conflicts of interest (...). (Ministerio de
Salud, 2022, 11,17)

Under this argument, the Ministry of
Health defended the modification of the re-
solution against industry comments. Howe-
ver, the request to extend the validity of the
modification of Resolution 810 of 2021 and to
extend the term for depleting circular labels
was accepted.

Although Cajar requested not to extend
the implementation terms in its intervention,
the health department stated that it was ne-
cessary ‘.. to avoid incurring additional
expenses in changing the seals to the octago-
nal ones established in the normative project
(...)7, as well as “that the manufacturer can
make a single change of packaging.” The-
refore, it extended the validity of Resolution
810 of 2021 for an additional six (6) months
and twelve (12) months for label depletion
without Invima authorization.

Finally, the issuance
of Resolution 2492 of 2022

On December 13, 2022, Resolution 2492 of
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2022 was issued, modifying articles 2, 3, 16,
25, 32, 37, and 40 of Resolution 810 of 2021,
which establishes the technical regulations on
nutritional and front labeling requirements
for packaged foods for human consumption,
implementing the octagonal warning labe-
ling in accordance with the study conducted
by the Universidad de Antioquia.

However, as mentioned, in the modifi-
cation, the Ministry of Health established a
transition period for the depletion of circular
labels at the request of the industry. Thus, it
allowed manufacturers to maintain circular
seals under two circumstances: 1) requesting
Invima authorization to deplete products
with these seals until the date determined by
this authority, upon manufacturers’ request
before February 28, 2023; and 1i) overlaying
adhesives with the octagonal seal without In-
vima authorization until December 15, 2023.

Taking advantage of this opportunity pro-
vided by the health ministry, the ultra-pro-
cessed food and sugary beverage industry
submitted over 5,200 label depletion requests
to Invima, whereas according to this authori-
ty, “normally an average of 300 requests are
received annually.” (Invima, 2023, 7 of July).
The Invima considered that it would not be
able to resolve all the requests before the en-
try into force of the resolution, that is, before

June 14, 2023.

In these circumstances, on June 2, 2023,
Invima published a press release titled

18 In this regard, refer to the comments from the companies Coussins, Griffith Foods, Biodistribuciones Terra, Super
Alimentos, IPF, Quala, Pricesmart, Skinny Investments, ANDI bebidas, ANDI alimentos, JGB, Kellogg, FEDE-
PANELA, Boydorr, Carnes del Sebastian, Wellness, Snacks Good Bite, BEAL, IPF, Level 5 Nutrition, OLAB,
FENALCO, ASOLECHE, COLANTA, Grupo DIANA y Wake Up. Information available at this link: https://

www.minsalud.gov.co/sites/rid/ Lists/BibliotecaDigital/ Forms/DispForm.as

ox?ID=26261

19 1In this regard, refer to the comments from the companies Griffith Foods, Super Alimentos, Dolarcity, Quala, Con-
grupo, Aruna, Skinny Investments, ANDA, ANDI Alimentos, ASECEC, JGB, Kellog, Carnes del Sebastian,

ALSA, Wellness y ASOLECHE. Information available at this link: https://www.minsalud.gov.co/sites/rid/Lists/

BibliotecaDigital/Forms/DispForm.aspx?1D=26261
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“Invima provides reassurance to the food
industry regarding the label exhaustion
process.” It announced that regarding the
unresolved/pending requests, “(...) products
could remain on the market while a subs-
tantive response is provided by the Institu-
te through the respective administrative act
(Invima, 2023, 2 de junio). This decision
was made despite the fact that, according
to Invima, as of July 2023, 3,785 procedu-
res had been processed, of which 2,536 had
resolutions (Invima, 2023, July 7), and they
estimated that the remaining ones would be

processed in August 2023.
According to Invima

(...) the exhaustion of label inventory, use of
adhesives or complementary labels may be
granted only once until June 14, 2024. The-
refore, starting from June 15, 2024, packaged
foods that do not comply with the established
nutritional and front warning labeling regu-
lations must be removed from the market by
the producer or marketer, regardless of the
food’s manufacturing, marketing, or packa-

ging date.

Thus, the transition period allowed by
the Ministry of Health effectively meant the
continued presence of circular front warning
labels in the market for an additional year,
until June 14, 2024.

This situation has serious implications, as
it extends for another year a labeling that,
firstly, is illegal, as circular labels lack the
greatest scientific evidence free of conflicts
of interest required by Article 5 of Law 2120
of 2021; and, secondly, was designed and
promoted to satisfy the interests of the ultra-
processed products and sweetened beverages

industry.

It is crucial to note that the fact that the
octagonal label has greater scientific eviden-
ce free of conflicts of interest is of particular
importance. Therefore, as an organization
that has supported the demand for this im-
portant measure, the persistence of the cir-
cular label implies that Colombians are not
being properly informed about the excess
ingredients that pose significant risks due to
their consumption.

Furthermore, the authorization from the
national government to allow the circulation
of circular labels implies a one-year delay in
evaluating the effectiveness of the octagonal
warning label as a best practice promoted by
the WHO and the PAHO in the fight against
NCDs. Therefore, the national government
once again prioritized the interests of the in-
dustry over the rights of Colombians to access
information about the risks that may arise
from the consumption of these products.

In summary, the regulation of the
octagonal warning label in Colombia with
greater scientific evidence free of conflicts
of interest has been characterized by the
decision of the Legislature and the Executive
to satisfy the particular interests of the ultra-
processed products and sweetened beverages
industry over the general interest pursued
by this measure, namely, guaranteeing our
rights to health and adequate nutrition.
This is not without cost, as documented, this
industrial sector adopted various strategies to
interfere with legislative debates that sought
to introduce the front-of-package warning
label through law and captured officials
from the Ministry of Health of Ivan Duque’s
government who actively promoted the
circular label.


https://www.minsalud.gov.co/sites/rid/Lists/BibliotecaDigital/Forms/DispForm.aspx?ID=26261
https://www.minsalud.gov.co/sites/rid/Lists/BibliotecaDigital/Forms/DispForm.aspx?ID=26261
https://www.minsalud.gov.co/sites/rid/Lists/BibliotecaDigital/Forms/DispForm.aspx?ID=26261
https://www.minsalud.gov.co/sites/rid/Lists/BibliotecaDigital/Forms/DispForm.aspx?ID=26261
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Faced with the abrupt changes in infor-
mation and regulation of labeling adopted
by Resolution 810 of 2021, as stipulated in
Resolution 2492 of 2022, and the provisions
of Article 5 of Law 2120 of 2021, the pre-
vailing chaos surrounding the regulation of
front-of-package warning labels prompted
numerous petitions to Invima seeking clari-

fication on the labeling situation. In this con-
text, Article 5 of Law 2120, as illustrated in
the box 9, becomes both an opportunity and
a risk. The outcome will depend on whether
its implementation and interpretation prio-
ritize the rights of Colombian society or the
economic interests of the ultra-processed food
and beverage industry.

The regulation at the service of the industry: Resolution 810




However, despite the magnitude of the
challenge facing Colombian society and
the transition from an ultra-conservative
to a progressive government, the Invima’s
statement on June 2, 2023, stands out as
a reassurance to the processed food and
sweetened beverages industry regarding
the depletion of label stock. In contrast to
the legal maxim stating that no one can be-
nefit from their own neglect, it can be an-
ticipated that the industry will once again
secure an extension of deadlines to adopt
the octagonal warning labeling.

The industry seems unwilling to change
its customary practices of interference and
co-optation in the legislative and executive
processes, as well as in the regulation and
implementation of laws governing the matter.
At the same time, civil society, academy,
NGOs, associations of doctors and pedia-
tricians, research networks, think tanks,
mothers and fathers, and an increasingly
significant number of legislators also seem
unwilling to let the economic interests of a
few powerful entities continue to weaken
democracy and cut off access to the rights
of the population.

The struggle will never be easy, but
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systematizing  experiences paints the
overall picture and alerts society and its
organizations to the repertoire of actions the
industry takes when defending its economic
interests. It also illustrates the growing
capacity of an organized, persistent civil
soclety attuned to the defense of its rights.
Over the course of these six years, these civil
soclety organizations have qualified their
ability to understand the forms, repertoires,
and levels of interference and co-optation
by the industry. Considering that these
corporate practices are implemented both
in the formulation and implementation
processes.

In this case study, it became evident
that when they fail to halt the approval
process of laws in Congress, the industry’s
mechanics involve delaying the application
as a repeated repertoire. This tactic limits
the scope of achieved objectives, creates
confusion among consumers, demoralizes
involved stakeholders, weakens democracy,
and reinforces the evidence of existing
power asymmetry between civil society and
the current government, and between civil
society and companies associated with the
processed and sweetened beverage industry.

The regulation at the service of the industry: Resolution 810



Even though we won, we didn’t really win

Even though we won, we
didn’t really win
The road ahead

arts of the road are still to be construc-
ted so that, indeed, Colombia finally
has consistent regulation and a unique
and clear model for front-of-package warning

labeling.

The excesses caused by the issuance of
Resolution 810; the detrimental role of the
Ministries of Health, Industry, and Com-
merce in the process; the industry’s usual
malpractices; the lack of commitment from
some legislators to the health of the Colom-
bian population and the common good; the
stigmatization against NGOs by some inte-
rested actors, including the national govern-
ment; the nearly impossible role of the media,
which, on the one hand, is owned by the ow-
ners of the UPFD industry companies and,
on the other hand, has the constitutional and
democratic obligation to inform society about
matters of public interest; and finally, the de-
monstrated and evident power asymmetry
among actors, are the ingredients of a recipe
whose result is that, despite having Law 2120
of 2021 and being under the administration
of the first progressive government in the
country’s republican history, the challenges
for Colombia to comprehensively implement
a front-of-package warning labeling model
are still numerous.

Few legislations have faced as much resistan-
ce as those related to healthy food environments
and front-of-package warning labeling. These

strategies of delay, capture, and interference by
the industry test the democratic character of
Colombian institutions. Despite this panorama,
there is also good news for the country, among
other things:

@ Civil society has organized itself so that
its voice can be heard. Currently, there is
a social learning process that has allowed
an expansion of the repertoire of action,
also from civil society.

@ In the regulatory sphere, the combina-
tion of legal, communication, and mo-
bilization tools succeeded in compelling
the government to pay attention to the
demands of society.

@ As long as the objectives are clear in de-
fense of the common good, an effective
communication strategy has proven to be
crucial in counteracting the interference
and corporate capture practices of the in-
dustry.

@ It has become essential to build demo-
cratic safeguards to protect public health
agendas through advancements in evi-
dence-based policies, transparency, and
without conflicts of interest.

@ There is a better-informed public opinion,
society, and citizenry more interested and
committed to issues related to public health
in general, particularly topics like healthy
food environments and front-of-package
warning labels, among others.



While the challenges persist, it is im-
portant to acknowledge that the perseve-
rance and tenacity of the involved NGOs
throughout these years have been of vital
significance in preparing the ground for
discussions on public policies in the coun-
try. This has resulted in a scenario with
new stakeholders showing interest. Actors
who were accustomed to making decisions
behind closed doors, disregarding the gene-
ral interest and rights, must now take into
account a soclety that demands explana-
tions and participation. The society is better
equipped to defend its rights to information,
health, and adequate nutrition.

Furthermore, it 1s expected that the indus-
try, in processes like the one systematized in
this research document, will find an opportu-
nity to analyze, evaluate, and examine how
practices such as capture, interference, or
delay hinder the right to health and informa-
tion for citizens. These practices cloud public
discourse, lead to greater social imbalances,
constrain organizations and civil society,
affect access to human rights for vulnerable
populations, and undermine democracy.

It is necessary to note that there is a sig-
nificant challenge for the institutional fra-
mework in terms of what is stated in Article 9
of the law related to the promotion of healthy
environments in public and private educatio-
nal spaces. This involves the development
and coordination of pedagogical actions ai-
med at the school community regarding ba-
lanced and healthy nutrition, as well as the
design and implementation of informative,
pedagogical, and educational campaigns on
nutritional label reading.

Another challenge is legally defending
the octagonal warning label against the le-

gal actions that the industry is likely to ini-
tiate to halt its implementation. For instance,
in Mexico, as of April 2022, more than 162
lawsuits against the Official Mexican Stan-
dard NOM-051-SCFI/SSA1-2010 had been
documented, including 135 injunctions and
97 annulment suits (Reporte Indigo, April 25,
2022).

Regarding the Colombian frontal war-
ning labeling, on April 14, 2023, lawyers
representing Gaseosas Colombia S.A.S.,
Gaseosas Lux S.A.S., and Nutimenti de Co-
lombia S.A.S. filed a non-compliance action
with the General Secretariat of the Andean
Community against the Colombian state,
particularly against the Ministry of Heal-
th, alleging a breach of Andean Communi-
ty Decision 827 by adopting the octagonal
frontal warning label based on the con-
flict-free scientific evidence from the PAHO
and the study conducted by the Universidad
de Antioquia.

The General Secretariat of the Andean
Community, in Opinion No. 010-2023 dated
July 25, 2023, considered in this scenario that
Colombia has not breached Decision 827 and
reiterated that the octagonal warning label:

It is based on scientific evidence, pursues a legi-
timate objective, and is suitable and necessary
to safeguard public health and the lives of
Colombians. The measure contributes to the
reduction of communicable diseases and, con-
sequently, decreases the mortality rate. It also
supports the proper functioning of the heal-
thcare system, enabling the fulfillment of the
legitimate objectives pursued by Resolutions
810 and 2492. Therefore, it does not constitu-

te a violation of Article 6 of Decision 827)

In this context, Colombian civil society

must remain vigilant about the legal actions
initiated by the industry and intervene to sa-
feguard the frontal warning labeling as a ne-
cessary measure to contribute to ensuring the
health and nutrition of the Colombian popu-
lation.

Finally, another significant challenge is re-

Even though we won, we didn’t really win

lated to promoting active participation from
families, society, and citizens to ensure the
respect and guarantee of the right to health
for children and adolescents, as well as access
to information, communication, and public
documentation required for social control
and citizen oversight.
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Interference, Capture, and Delay:
Common Industry Practices

When ultra-processed food products become a part of the daily lives of girls, boys, and adoles-
cents, it ceases to be a problem solely involving the average consumer and extends its impact to a
population classified as having special protection. In this regard, there is a growing concern among
Civil Society Organizations and international bodies such as the WHO, PAHO, FAO, and Unicef.
Consequently, a package of public policy measures has been advocated, including the adoption
of a front-of-pack warning labeling. This labeling explicitly and clearly indicates when a product
exceeds certain critical nutrients, such as sugar, saturated fats, or sodium, in a manner that is tru-
thful, readable, and comprehensible. The journey in Colombia has not been easy but has provided
a series of lessons learned, which are encapsulated in this research.

In addition to highlighting these issues related to public health, the document at your disposal
uncovers various industry interference practices. These include attempts to hinder the approval
of measures that could ultimately save lives, obstruct legislative processes, delay administrative
decisions, or hinder public decision-making. Ultimately, this demonstrates the industry’s display
of power and its asymmetry compared to society—all in favor of private corporate interests and
contrary to public health, human rights, and the common good.

This research provides insights to better understand the scope of common interference practices,
their intricate consequences on legislative and executive powers, their ability to prevent, under-
mine, and postpone decisions safeguarding general interests, and how they prioritize private and
industry-specific interests over the common good
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